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“Someone should tell him about 
Title Insurance and Trust Company” 


Instead of one investment, we believe in many sound 
ones. That’s why—when we’re named as trustee under 
your client’s will—a small estate gets the same diver- 
sification benefits as a large estate. 


You see, we maintain and operate a Common Trust 
Fund. Every dollar we put in as trustee is a diversified 
investment. We’d like to give you more details. Just 
call our Estate Planning Division, MAdison 6-2411. 
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Shanks! 


to the 
LAWYERS OF LOS ANGELES 


for 


TWENTY FOUR YEARS 


of rewarding association. 
(Sept. 1936 - Sept. 1960) 


WII III IIIA IIIA IIA IA IA IIA IA IAI AAAI IAAI 


We have endeavored to give selective, 
first class, personal service when you 
have entrusted your personnel prob- 
lems to us. 


You have been patient, loyal and 
understanding. 
THANK YOU! 


HAAR IIA IIASA 


eee os 


We pledge our continued best efforts 
in your behalf and thank you in ad- 
vance for the privilege of serving you 
in the future. 


BEESON AGENCY 


ALINE BEESON, Founder and Sole Owner 
VIVIANNE ALDER, Assistant 


611 Wilshire Blvd. 


MAdison 4-9308 
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BLIND 
PEOPLE 


Appreciate 


Attorneys’ 
Help 


Bequests that have come as 





a result of attorneys’ sugges- 
tions to clients have enabled 
Braille Institute to provide 
many FREE services to blind 


people: 
EDUCATION 
RECREATION 
COUNSELING 
LIBRARY 
WHITE CANES 


To reciprocate in some meas- 








ure, Braille Institute cam- 
paigns continuously on “See 
Your Attorney About Your 
Will.” 









BRAILLE 
INSTITUTE 


of America, Inc. 


741 N. Vermont Avenue 
Los Angeles 29, California 


PHONE — NOrmandy 3-1111 
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BARRISTERS 
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» » ONCE AGAIN we have been given 
the opportunity to use the Bar BuL- 
LETIN to publish the prize winning 
essays of our Annual Essay Contest 
and to focus attention on the impor- 
tant role of the younger lawyer in the 
legal community. 

Justice Allen W. Ashburn has again 
assisted us with his generous contri- 
bution for the contest award. We are 
indebted to Justice John J. Ford, Dean 
Robert Kingsley and Mr. Graham L. 
Sterling for so ably acting as judges 
for this year’s contest. The winners 
were as follows: First prize, James W. 
Hamilton, associated with the firm of 
Paul, Hastings & Janofsky; second 
prize, Mitchel J. Ezer, associated with 
the firm of Hastings & Lasker; and 
third prize, Donald W. Crocker, asso- 
ciated with the firm of Forster & Gem- 
mill. 

The membership of the Los Angeles 
County Bar Association is now ap- 
proximately 4,200 and of that number 
approximately 1,115 are Junior Bar- 
risters. Of the many functions per- 
formed by the Junior Barristers, two 
are of particular importance to the 
Senior Bar. The Junior Barristers con- 
duct a vigorous membership cam- 
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JUNIOR 
PAGE 


wk & & *& ~~ «LESTER E. OLSON 





paign, and have been most successful 
with the new admittees. We feel, and 
the records bear us out, that the time 
to join the Association is at the time 
of admission. New members obtained 
at that time are more likely to retain 
their membership and become active 
in the Association. 

Even more important, and certainly 
more difficult, has been the work of 
the Federal Indigent Defense Com- 
mittee, chairmaned by Junior Barrister 
Harry Hupp. The manpower required 
to provide adequate representation in 
the Federal courts for indigent de- 
fendants has come primarily from the 
ranks of the Junior Barristers. Some 
600 indigent defendants have been 
represented so far this year, by ap- 
proximately 220 lawyers serving with- 
out compensation. 

As the population of Los Angeles 
increases, the task of providing ade- 
quate representation in the Federal 
courts is growing increasingly dif_i- 
cult. The organized Bar should con- 
tinue to exercise its influence in urg- 
ing Congress to enact legislation pro- 
viding for a public defender system 
similar to that maintained by so many 
counties throughout California. 


387 





. you have talent as a 
writer and researcher; 


IF... you want certainty of 
income; 


IF ... you desire the security 
afforded by employment 
with a long-established 
law book publisher ; 


IF... you would like to live 
and work in one of the 
world’s great cosmopoli- 
tan cities: 

. write to the Edi- 
torial Department of 
this company and ask 
about employment 
opportunities. 


BANCROFT-WHITNEY 
COMPANY 
McAllister and Hyde Streets 
SAN FRANCISCO 1, CALIFORNIA 





























This year also saw continued inter- 
est in the monthly luncheons of the 
Junior Barristers. Even Senior me:n- 
bers in considerable numbers attended 
when we held the debate concerning 
the lawer’s participation as a lawyer 
in television shows. 

We have had, and will need the con- 
tinued encouragement of the Senior 
members of the Bar, both financialiy 
and from the standpoint of increased 
responsibility. The younger lawyer 
who takes an active part in the activi- 
ties of the Junior Barristers thereby 
becomes better known and respected 
amongst his contemporaries and is, 
hence, better equipped to handle the 
problems assigned to him by his sen- 
ior partners and associates. With the 
continued help of the Senior Bar, and 
the sustained interest of the Junior 
Barrister, we can go forward in the 
betterment of our profession. 





Junior Barristers of the 
Los Angeles County Bar Association 


Officers: 
Lester E.. Olson, Chairman; Richards D. Barger, Vice Chairman; David H. Massey, 
2nd Vice Chairman; Charles G. Bakaly, Jr., Secretary-Treasurer. 
Executive Council: 
Jeffrey M. Bucher, Karl Lynn Davis, Jr., John R. Engman, Jerome L. Goldberg, a 
Joseph Hall, Roderick M. Hills, Preston B. Hotchkis, James H. Knecht, Jr., George C 
Mitchel, H. Randall Stoke. 
Junior Barrister Essay Contest and Bulletin Committee: 
Julian A. Burke, Samuel L. Highleyman, Arnold H. Gold, William A. Norris, Harry L. 
Hupp, Carla A. Hills, Charles H. Phillips, Frederick B. ‘Warder, George G. Gregory. 











THIS MONTH'S COVER 


The readers of this magazine have often indicated considerable interest in 
learning more of the good old days of the Los Angeles County Bar and its 
Bar Association. From time to time the Bulletin expects to run pictures of 
some of the important Los Angeles lawyers of yesteryear. This month’s cover 
shows Andrew Glassell IV, who was elected the first president of the Los 
Angeles Bar Association on December 10, 1878, and who served three terms. 

Glassell came to Los Angeles in 1865 and went into partnership with 
Alfred Beck Chapman with offices in the Temple Block on Main Street. The 
firm of Glassell & Chapman represented clients in a great many of the land 
partition actions in the early ‘he ays. Volume I of the Roll of Attorneys Ad- 
mitted to Practice in the Supreme Court of the State of California shows 
that he was admitted to practice in that court on July 11, 1853. 
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SURF, SAND, TIDE 





>» » CALIFORNIA'S THOUSAND MILES and 
more of coastline has been, in many 
respects, the fountainhead of the 
State’s wealth and beauty; yet, in its 
ever-fluctuating course, it has also 
been a constant source of perplexing 
legal problems. Because of the in- 
creasing, and often conflicting, de- 
mands of a growing population for 
access to the waterfront for industrial 
or recreational purposes, the concern 
of the State for improving its beaches 
and harbors, and the interest of the 
United States Government in com- 
merce and national defense, California 
lawyers may well anticipate continued 
difficulties in this area. One such prob- 
lem, which has been of particular 
importance in California, is the effect 
on title, as between the State and a 
private upland owner, of accretion 
and erosion to the beach. 

There are numerous ocean currents 
which run laterally along the Cali- 
fornia coastline. Suspended in the 
water of these currents are tiny sand 
particles which are constantly being 
deposited on the shore. At the same 
time other particles are being picked 


_~ 


and TITLE 


By JAMES W. HAMILTON 


Paul, Hastings & Janofsky 
Los Angeles, California 


First Prize Winner 

1960 Justice Ashburn Junior 

Barristers’ Essay Contest 

up and carried on down the beach. In 
a state of nature a beach may be 
either naturally prograding, regres- 
sive, or in a state of equilibrium de- 
pending upon the ratio of sand de- 
posited to that carried away. In this 
idyllic state of nature title problems 
would not be difficult, but as soon as 
man comes upon the scene, piering 
out, building bulkheads and jetties, 
and dredging harbors significant prob- 
lems arise. A pier, for example, inter- 
feres with the natural flow of these cur- 
rents causing the suspended sand to 
precipitate on the beach above the 
pier resulting in accretion to the 
beach. The land formed by this proc- 
ess of accretion is called alluvion. Be- 
low the pier, however, the water is 
depleted of sand so it picks up more 
than is precipitated causing erosion of 
the beach. The changes thus caused 
are far from insignificant—hundreds 
of feet of beach in some cases being 
added or depleted in a short number 
of years.' This discussion is limited to 
the conflicting claims of the State, as 
owner of the tidelands, and the up- 





1See, e.g., Miramar Co. v. City 3. Santa Barbara, 
23 Cal. 2d 170, 143 P. 2d 1 (1943 





Mr. 


Hamilton is a native of Omaha, Nebraska. He received the B.A. degree from 


Stanford University in 1954 and the L.L.B. degree from Stanford Law School in 
1959. He is presently associated with the firm of Paul, Hastings & Janofsky in 


Los Angeles. 
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land owners to the land so formed and 
eroded away. 


Whose law applies? 

Since California’s position towards 
the ownership of alluvion has been 
considered unfavorable to upland 
owners,” efforts have been made to 
avoid the general choice of law rule 
that questions of title are determined 
by reference to the law of the situs. 
In the case of a direct grant from the 
United States, for example, federal 
law will be applied to determine the 
scope and effect of the grant.’ But title 
to only a small portion of the Cali- 
fornia beach has been so derived. On 
the other hand a substantial portion of 
upland owners trace their title to fed- 
eral patents which were issued by the 
United States in satisfaction of its 
obligation under the Treaty of Guade- 
lupe Hidalgo to respect Mexican 
property rights.‘ It has been settled, 
however, that such patents merely 
confirmed pre-existing rights so that 
title was not deraigned from the 
United States, and, therefore, in such 
cases, the law of the situs will govern 
questions of title.® 

Recently an attempt has been made 
to apply federal law’ based on the 
Submerged Lands Act of 1953.’ This 
statute, by quitclaiming offshore sub- 
merged lands to the states, in effect, 
overruled United States v. California,* 
which had held that the United States 
was the owner of such lands. Appel- 
lant argued that the Submerged Lands 
Act, then, was a grant of tidelands by 
the United States to the states; but the 





court held that the Act merely con- 
firmed title which the states had a!- 
ways had and, therefore, local law sti!! 
applied. As a result of these decisions 
an upland owner in California will in 
all probability have to rely on Cali- 
fornia law to determine the extent of 
his rights. 


California Law: 

California Civil Code § 830 pro- 
vides: 

Except where the grant under 
which the land is held indicates a 
different intent, the owner of the 
upland, when it borders on tide- 
water, takes to ordinary highwater 
mark; ... 

California Civil Code § 670 pro- 
vides: 

The State is the owner of all land 
below tidewater, and below ordi- 
nary high-water mark, bordering 
upon tidewater within the state; . . . 
Thus property which is bounded by 
the Pacific Ocean extends only to the 
ordinary high water mark, and the 
State is the owner, subject to the pub- 
lic trust for navigation’ and fishery,’ 
of the tide and submerged lands be- 
low that mark."' As a result, at any 
tide lower than ordinary high water 
a strip of State beach separates the 
upland owner from the water. This so- 
called ordinary high water mark has 
been defined in California by refer- 
ence to the “neap” tide as opposed to 
the “mean” high tide.’* But this 
boundary is not a fixed one, since 
Strand Improvement Co. v. City of 
Long Beach" held that the doctrines 





2See discussion of accretion, infra. 

SBorax Saeco d v. City of Los Angeles, 296 
U.S. 10 (1935). 
cass OBden" s California Real Property Law, §5.4 

5Los Angeles comming & Milling Co. v. City of 
Los Angeles, 217 U.S. 217 (1910); Carpenter v. 
City of a a 63 Cal. App. 2d 772, 147 
P. 2d 964 (1 

_ v. ecker, 179 A.C.A. 890 (Apr. 18, 


1960) 
743 U.S.C.A. 1301 et. seq. 
8332 U.S. 19 (1947). 
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*Calif. Const. Art. -¥ §2. 

Calif. Const. Art. I, §25. 

"See People v. , Galifornia Fish Co., 166 Cal. 576, 
138 Pac. 79 (19 

ROtey v. ee Sanitary Dist., 219 Cal. 310, 
26 P. 2d 308 (1933). In Borax Consolidated v. 
City of Los Angeles, supra, Note 3, the neap tide 
is defined as the tide when the moon is in the first 
and third quarters, and the mean high tide is defined 
as the average height of all high waters over a con- 
siderable period of time. 


18173 Cal. 765, 161 Pac. 975 (1916). 
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of accretion and erosion to the prop- 
erty of a riparian owner, as developed 
at common law, apply along the Cali- 
fornia coast.'* 


a. Erosion 

California, consistently with the 
general common law rule, has taken 
the position that a riparian owner 
adjacent to the Pacific Ocean bears 
the risk of loss of title to his property 
which is inundated by the gradual 
and imperceptible inroads of the sea.'® 
This rule appears to be the same 
whether the loss is naturally or arti- 
ficially caused.’* On the other hand, if 
the loss of the beach is caused by 
avulsion, that is the sudden and dis- 
cernible invasion of the sea, as in a 
fierce storm, title from the original 
boundary is not lost, and there is dic- 
tum in California that the upland 
owner along the ocean could reclaim 
up to the original boundary.'’ The 
doctrine that avulsion does not effect 
a change in boundaries is well-known 
to the common law, although factually 
it is probably more often applicable 
to rivers whose courses are more sub- 
ject to sudden change than the sea.'* 

If an upland owner loses his prop- 
erty due to the natural erosion of the 
beach, he acquires no rights to be 
compensated for his loss. But if his 
loss is attributable to the acts of third 
parties, it is arguable that he should 
be compensated. The Miramar’® case 
presented the question of whether an 
upland owner was entitled to compen- 
sation under Article I, section 14, of 


the California Constitution for loss of 
his property caused by the effect 
which a breakwater erected by the 
city of Santa Barbara had on the drift 
of littoral sand. The Supreme Court, 
in a split decision, denied the upland 
owner compensation on the ground 
that such taking was merely an inci- 
dental consequence of the State’s use 
of tidelands to improve navigation, 
and that the public’s interest in navi- 
gation was at all times superior to 
private littoral rights.” The dissenting 
justices agreed that an upland owner 
probably had no vested right to future 
accretions, but thought there was a 
vested right to past accretions, and 
that the carrying away of the same 
resulted in compensable damage un- 
der the California Constitution. This 
is a difficult question of eminent do- 
main on which other jurisdictions are 
not in accord.*! Whether or not the 
result reached in the Miramar case is 
theoretically sound, it can be said as 
a practical matter, that any other re- 
sult may well have made the cost of 
public improvements along the ocean 
prohibitive. 


On the other hand, as against a 
private individual, a littoral owner 
does have a right to the uninterrupted 
flow of sand carried to his land by the 
ocean currents.2? An upland owner 
who constructs a pier or breakwater 
for the purpose of improving his 
shoreline and which injures the shore- 
line of his neighbor has created a 
nuisance which may be abated and 





“The argument had been made that since the 
doctrine of ownership of accretion as expressed in 
Civil Code Section 1014 applies only to rivers and 
streams, the legislature intended to abrogate the 
doctrine as applied to the ocean. Before the Strand 
case this argument had been accepted in Western 
Pac. Ry. Co. v. Southern Pacific Co., 151 Fed. 376, 
397 (9th Cir. 1907). 


“Miramar Co. v. 
Note 1 


WT bid. 


"Bohn v. Albertson, 107 Cal. App. 2d 738, 238 
. 2d 128 (1951). 


City of Santa Barbara, supra, 


— 
i] 
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See, e.g., Oklahoma v. Texas, 260 U.S. 606 
(1923). 

Supra, Note 1. 

*°Three justices expressed this opinion and three 
justices dissented. Mr. Justice Shenk in a separate 
concurring opinion, clearly approved this opinion 
but added an alternative ground. In Carpenter v. 
City of Santa Monica, supra, Note 5, however, the 
court took the position that the Miramar case did 
not amount to a decision by a majority of the 
court on this point. 

"See 2 Nichols on Eminent Domain §5.7913(3) 
(3rd Ed. 1950). 

“Miramar Co. v. 


City of Santa Barbara, supra, 
Note 1, at page 773. 


391 











NOW 


Flexible investment service for all 
pension and profit-sharing trusts... 
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FUND 





TWO separate pooled trust funds are now available to your clients. One 
is invested primarily in fixed-income securities, and the other is invested 
primarily in common stocks. 


NOW broad investment diversification and the economies of a large trust 
fund are available to your clients, regardless of size of their employee- 
benefit plan. 


IN ADDITION, your clients are: 


1. Free to select the ratio between common stocks and 
bonds that is appropriate to their own pension or 
profit sharing trust. 


2. Free to add to their trust year after year without 
limitation. 


3. Free to invest without regard for Income and Capital 
Gains Taxes. 


ALL PENSION and PROFIT SHARING TRUSTS which are 
qualified for tax exemption may participate, in any amount, in either or 
both of these pooled funds, if your client’s Trust specifically authorizes 
such participation. 


Write or call 
for more information. 


TRUST DEPARTMENT 


CcarrTri2enNs . 
NATIONAL BANK 


Head Office: 457 South Spring Street, Los Angeles 54, California +» MAdison 5-7211 
member federal deposit insurance corporation 
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for which he will be liable in dam- 
ages.** This result is not altered by the 
fact that the upland owner may have 
gotten prior authorization from the 
State Lands Commision to build a 
structure on the state-owned tidelands 
as required by Public Resources 
Codes 6321.** This right of a littoral 
owner against his neighbor for nui- 
sance, however, is limited by the so- 
called “common enemy” doctrine 
which gives an upland owner the priv- 
ilege of taking necessary defensive 
measures to protect his property from 
the inroads of the sea, “although by 
so doing he may cause the sea to flow 
with greater violence against the land 
of his neighbor.”** 
b. Accretion: 

From the point of view of the num- 
ber of appellate cases decided, the 
question of title to land formed by 


accretion has been considerably more 
troublesome than that lost by erosion. 
It is the general common law rule that 
gradual and imperceptible accretion 
inures to the benefit of the upland 
owner, and apparently the rule is the 
same whether the accretion is natural 
or artificial.*° This rule, based upon a 
simple axiom of justice that one who 
bears the risk of loss to his property 
through the inroads of the sea should 
benefit by corresponding gains, is 
graphically stated in County of St. 
Clair v. Lovingston:?* 
“Whether it is the effect of natural 
or artificial causes makes no dif- 
ference. The result as to the owner- 
ship in either case is the same. The 
riparian right to future alluvion is a 
vested right. It is an inherent and 
essential attribute of the original 
property. The title to the increment 





*8Katenkamp v. Union Realty Co., 6 Cal. 2d 765, 
59 AA, 473 (1936). 


*Katenkamp tv. Union wir: Co., 11 Cal. App. 
2d 63, 67, 53 P. 2d. 387 (1935) quoting from 1 
Wood on Nuisances p. 675 (3rd Ed.). See also 
Muchenberger v. City 3): Santa Monica, 206 Cal. 
635, 275 Pac. 803 (1929 


Grant wv. Fletcher, 283 Fed. 243, 269-270 
(1922); Jeffries v. East Omaha Land Co., 134 U.S. 
172 (1889); County of St. Clair v. Lovingston, 90 
U.S. (23 Wall.) 46 (1874); New Orleans v. United 
States, 35 U.S. (10 Pet.) 662 (1836). See Anno. 
134 A.L.R. 467. 

Supra, Note 26, at pp. 68-69. 





} >) SPEEDY 


Call us for: 
© Stock Covers 


¢ Plain Papers 


241 East Fourth Street 





OCTOBER, 1960 


SERVICE » > 


on legal office supplies 
Shipment will be made the day after we receive your order 


Ruled and Numbered Deposition Paper 
32-Line Pleading Paper 


PARKER & SON, INC. 


legal printers since 1898 


Los Angeles 13, Calif. 


MAdison 6-9171 





393 





rests in the law of nature. It is the 
same -with that of the owner of a 
tree to its fruits, and of the owners 
of flocks and herds to their natural 
increase. The right is a natural, not 
a civil one. . . . The owner takes 
the chances of injury and of bene- 
fit arising from the situation of the 
property. If there be gradual loss, 
he must bear it; if a gradual gain, 
it is his.” 

This concept has been recognized 
in California;** but it has not effec- 
tively been put into practice, since 
California courts have distinguished 
natural and artificial accretion, taking 
the position that artificial accretion 
does not belong to the upland owner, 
but to the state. As a result of this 
distinction only one California case 
has been found in which an upland 





owner adjacent to the Pacific Ocean 
succeeded in a claim to accretion to 
his property.** In that case the Court 
made no reference to whether the ac- 
cretion was natural or artificial, but 
one year later, in an opinion by the 
same justice, it was referred to as rep- 
resenting the rule that natural accre- 
tion belongs to the upland owner. ° 
Forgeus v. County of Santa Cruz, 
had held that as between the upland 
owner and one who had an easement 
over the upland, artificial accretion be- 
longed to the owner of the fee. But, 
this case did not purport to decide 
the rights of the State therein, and 
later cases distinguished it on this 
ground.*? 

On the other hand, a whole line of 
cases has come down denying the up- 





%E.g., Glassell v. Hansen, 135 Cal. 547, 550, 67 
Pac. 964 (1902); Bouchard v. Abrahamsen, 160 
Cal. 792, 797, 118 Pac. 233 (1911). 

Strand Improvement Co. v. City of Long Beach, 
supra, Note 13. But see Otey v. Carmel Sanitary 
Dist., supra, Note 12, involving an interpretation of 


Civil Code §1014 relating to rivers and streams. 
Curtis v. Upton, 175 Cal. 322, 334, 165 Pac. 
935 (1917). 
3124 Cal. App. 193, 140 Pac. 1092 (1914). 
®See Carpenter v. City of Santa Monica, supra, 
Note 5. 
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Jand owner’s claim to alluvion. The 
tirst decision,** frequently cited by the 
California courts, involved an eject- 
ment action by a water lot owner with 
respect to alluvion formed by a wharf 
which the defendant constructed in 
the tideland adjacent to plaintiffs lot. 
The court said that the wharf, and the 
alluvion resulting therefrom, having 
been built in public owned tidelands, 
were a purpresture, and therefore the 
plaintiff could not maintain ejectment, 
since in the case of purpresture “the 
right of entry is not in the adjacent 
landowner but in the crown.”** But 
this language is at best an alternative 
holding, and probably only dictum, 
since the court also found that the 
plaintiff was not a riparian owner in 
the sense that that term is used in the 
law of accretion, since he was not an 
owner upon the “shore” but upon a 
“waterfront” of statutory creation. 

In Patton v. City of Los Angeles,** 
the facts are not clearly defined, but 
the upland owner alleged that a por- 
tion of his property had “ceased to be 
tidelands because of an accretion to 
the main land caused by the erection 
of an embankment leading from the 
uplands by the Southern Pacific Rail- 
road.” The court added that “the rail- 
road embankments were made _ pur- 
suant to a license from the state under 
the Civil Code.” Presumably the Civil 
Code reference was to Sections 474, 
et seq.** which granted an easement 
to railroad corporations over unused 
public lands. The underlying fee of a 
railroad embankment made in the 
tidelands pursuant to these sections 
remains in the state and alluvion 
formed thereon would properly be- 


long to the State. Thus one writer has 
said of this case: 

“It is clear that the court considered 
the alluvion as an accretion to the 
embankment and not to the main- 
land, and properly decided that it 
belonged to the state as the owner 
of the fee of the land to which it 
attached.”** 

Taking this view of the case, the fol- 

lowing language of the court was un- 

necessary for its decision: 

. no artificial embankment, made 
by third persons, or made or suf- 
fered by state officers or agents, nor 
any accretion to the adjacent up- 
land caused thereby, could operate 
to divest the state of its title to the 
tideland so reserved.”** 

City of Los Angeles v. Anderson*® 
involved a triangular piece of land 
formed at the foot of a breakwater 
which the trial court found was not 
formed gradually and imperceptibly, 
being directly attributable to a land- 
slide in the area and to material 
dumped into the bay by a contractor 
working nearby. The court held that 
in the case of discernible fill the al- 
luvion does not attach to the owner- 
ship of the upland. This conclusion is 
undoubtedly consistent with the com- 
mon law, which recognized as an ex- 
ception to the general rule the case of 
discernible fill.“° There was no neces- 
sity for the court to go on and say: 
“.. . for the owner of the upland 
to be entitled to the accretions 
thereto, such accretions must have 
resulted from natural causes and 
been of gradual and imperceptible 
formation. .. . Where, however, the 
accretions have resulted, not from 
natural causes but from artificial 
(Continued on page 408) 





Jackson Street Wharf Co., 31 Cal. 118 


“Id. at p. 121. 

*169 Cal. 521, 147 Pac. 141 (1915). 

*These sections are now found in California Pub- 
lic Resources Code, Sections 7551-56. 

“Francis Price, Problems in De termining Title to 
Lands Formed by Accretion, 1936 California Land 


“Dana v. 
866). 


OCTOBER, 1960 


Title Assoc. Proceedings, p. 50. 

38169 Cal. at p. 525. The implication in this case 
that tidelands are inalienable by the state has been 
relied on ~ a cases and is discussed below. See 
infra, note 

“ne Cal 662, = bay 789 (1929). 

Marine oal Co. v. United States, 
265 wey. 437, od ‘56 CS. 47 (1920). 
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DEDUCTING PREVIOUSLY PAID INCOME TAXES 


FROM PROFITS WRONGFULLY WITHHELD: 


The Unconscious Fallacy in the “Conscious 
Rule 


Wrongdoer” 
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Hastings & Lasker 
Beverly Hills, Calif. 


Second Prize Winner 
1960 Justice Ashburn Junior 
Barristers’ Essay Contest 


“It is revolting to have no better reason for a rule of law than that so it was 
laid down in the time of Henry IV. It is still more revolting if the grounds 
upon which it was laid down have vanished long since, and the rule simply 


persists from blind imitation of the past. 


» » ONCE IT IS ESTABLISHED that earn- 
ings have been wrongfully withheld, 
and an equitable accounting com- 
menced to ascertain the amount due, 
the defendant often contends that in- 
come taxes he previously paid on the 
profits now being disgorged should be 
considered as reducing his liability. 
Until 1928, the courts sporadically de- 
bated the issue, reaching quite diver- 
gent conclusions.’ In that year, though, 
the Supreme Court, in an opinion by 
Mr. Justice Holmes, settled the ques- 
tion with their decision in Larson 
Company v. Wrigley Company.’ Lay- 


2 


ing down what is usually called the 
“conscious wrongdoer” test, the Court 
held that if defendant honestly be- 
lieved the profits withheld were right- 
fully his, the reduction for prior-paid 
taxes would be allowed; in cases of 
deliberate misappropriation, however, 
no offset would be permitted. 
Although the Larson opinion was 
not intended as a dispositive ruling on 
the deductibility of prior-paid taxes,’ 
it nonetheless received practically 
unanimous acceptance as governing 
precedent in both the state* and fed- 
eral’ courts. Its rule is cited mainly in 





*Holmes, The Path of the Law, 10 Harv. L. Rev. 
457, 469 (1895). 

141Compare Macbeth-Evans Glass Co. v. . 
Smith Glass Co., 23 F.2d 459, 463 (3d Cir. 1927), 
reversing 21 F.2d 553, 555 (W.D. Pa. 
(prior-paid_ taxes are necessarily a charge against 
gg ee reduction allowed); W. W. Siy Mfg. Co., 

Pangborn Corp., 276 Fed. 971, 974- ae (D. Md. 
1921). aff'd, 264 Fed. 217 (4th Cir. 1922), cert. 
denied, 260 U.S. 749 (1922) (reduction allowed 
with ial pa see further discussion 
note 30 infra and accompanying text), with Ellett 
v. Klein, 22 F.2d 807, 814 (E.D. Pa. 1927) (re- 
ducing ‘withheld profits by prior-paid taxes would 
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overcomplicate the accounting; reduction denied. ) 

"277 U.S. 97 (1928). 

3See text RoBi notes 11- 17 he 

‘E.g., Julius Hyman & Co. v. Velsi Corp., 
Colo. 563, 630- 31, 233 P.2d 977, foul Ciési}, 
Brooks v. *Conston, 364 Pa. 256, 264-65, 72 A.2d 
75, 79-80 (1950). 

soodyear Tire & Rubber Co. v. Overman Cushion 

Tire Co., 95 F.2d 978, 985 (6th Cir. 1937); Strom- 
berg Motor Devices Co. v. Detroit Trust Co., 44 
F.2d 958, 965 (7th Cir. 1930); Triplex Safety Glass 
Co. v. Duplate Corp., 10 F. SUPP: 420, 424 (N.D. 
Pa. 1934), aff'd, 81 F.2d 352 6 (3d Cir. 1935), 
modified on other grounds, 298 U.S. 448 (1936). 
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patent,® copyright’ and trademark* 
infringement accountings, as it arose 
in an infringement contest, though 
controversies over the deductibility of 
income taxes previously paid are by 
no means limited to that arena.’ The 
Larson standard has been extended 
to every equitable accounting where 
the funds in question are earned in- 
come and were withheld under a claim 
of right.’ As will be demonstrated 
hereafter, when the Larson doctrine 
is applied in support of a prior-paid 
tax reduction, the results are an in- 
equitable distribution of the tax bur- 
den. It seems necessary, though, to 
preface this critique with an expo- 
sition of the circumstances which 
brought Larson to the Supreme Court, 
in order to demonstrate to courts who 
wish to break free of its rationale that 


they are not really shackled by the 
bonds of stare decisis. 

In the original dispute as to whether 
there had been an infringement, the 
court found not only that Wrigley had 
wilfully expropriated Larson’s trade 
name, but that it had also deliberately 
suppressed evidence to mislead the 
trial court.’ An accounting was or- 
dered, and, in due course, completed. 
At this point, the trial court held, in 
a finding totally unrelated to the issue 
of wilful wrongdoing, that the reduc- 
tion for prior-paid taxes would not 
be allowed in determining the amount 
of profits due plaintiff.1* Reversing, 
the Seventh Circuit suggested the 
“proper” procedure would be to re- 
duce defendant Wrigley’s liability by 
the amount of taxes plaintiff Larson 
would have paid had it received these 





*E.g., Enterprise Ry. Equip. Co. v. Wine Ry. i 
pliance Co., 77 F.2d 159, 161 AL Cir. 1935), 
- ’d on other grounds, 297 U.S. (1936); Ruth 

Stearns-Roger Mfg. Co., 13 - ka 697, 715- 
16 (D. Colo. 1935); Van Meter v. United States, 
37 F.2d 111, 114 n.10 (W.D.N.Y. 1930). 

7E.g., Alfred Bell & Co., Ltd. v. Catalda Fine 
Arts, Inc., 191 F.2d 99, 106 (2d Cir. 1951), re- 
versing 86 F. Supp. 399, 404, 418 (S.D.N.Y. 
1949); Sheldon v. Metro-Goldwyn Pictures Corp., 
106 F.2d 45, 53 (2d Cir. 1939), aff'd, 309 U.S. 
390 (1940); Sheldon v. Moredall Realty Co., 29 
F. Supp. 729, 730 (S.D.N.Y. 7: 

‘Wolfe v. National pane Co., 156 F. Sup 
891 (N.D. Cal. 1957), *d, 072 F.2d 807, 3 
(9th Cir. 1959); John B." tetson Co. v. Stephen L. 
Stetson Co., 58 F. Supp. 586, 591 (S.D.N.Y. 
1944); Julius Hyman & Co. v. Velsicol Corp., 123 
Colo. 563, 630-31, 233 P.2d 977, 1011 (1951). 

*The question has appeared in the appellate re- 
ports in such diverse situations as _stockholder’s 
derivative suit brought both to set aside the sale of 
a building and to obtain all profits deriving from 
its operation—Cathedral Estates v. Taft Realty Corp., 
157 F. Supp. 895, 903 (D. Conn. 1954), aff'd, 251 
F.2d 340 (2d Cir. 1957); an action by a defrauded 
merchant who sought both the return of the business 
he had sold and all interim profits made bv the 
buver—Brooks v. Conston, 364 Pa. 256, 264-65, 72 
A.2d 75, 79-80 (1950); and a suit brought by the 
Federal government both to quiet title to mineral 
lands and to obtain all profits realized from the 
exploitation of valuable of duseaina thereon— United 
States v. Standard Oil Co., 21 F. Supp. 645, 655 
(S.D. Cal. 1937), aff'd, 107 F.2d 402, 419 (9th 
Cir. 1939), cert. denied, 309 U.S. 654 (1940). 
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It is believed that there are far more cases in 
which the Larson principle is applied than one 
would gather from totalling the number of cases in 
the reporters that have explicitly followed it. For, 
normally, no opinion is rendered on the accounting 
phase of litigation, and the Larson principle is so 
well-embedded that counsel no longer sppeel 2 
ruling based thereon. See Livesay Window 
Livesay Industries, 251 F.2d 469, 474 n. “0% (Sth 
Cir. 1958). 

Thus, it is only where the expropriator never ac- 
quired even colorable title to the profits that there 
is no contention that prior-paid taxes diminish the 
defendant’s liability. e best example is a partner 
who withholds earnings from his associate. Since a 
partnership is not a taxable entity, the profits are 
regarded as being constructively received by and 
taxable to the defrauded partner in the year earned. 

ommissioner v. Goldberger’s Estate, 213 F.2d 78 
(3d Cir, 1954): First Mechanics Bank v. Commis- 
sioner, 91 F.2d 275 (3d Cir. 1937); poe v. 
United States, 133 F. Supp. 666 (W.D. Okla. 
1955). Therefore, the mis een is ” merely 
embezzlement of another’s funds, not withholding 
under a claim of right, so that even if the culprit 
reported the withheld funds and paid taxes thereon 
he has no basis for demanding a prior-paid tax 
reduction. 

"Larson Co. v. Wrigley Co., 253 Fed. 914, 916 
(7th Cir. 1918). 

"Wrigley Co. v. Larson Co., 5 F.2d 731, 747 
(N.D. Ill. 1925). The court, in denying the re- 
duction, reasoned that since the Wrigley Company 
had enjoyed the use of the earnings, it should be 
left “‘in the position in which . . . it placed itself by 
its own act in reporting these profits.” Ibid 
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profits initially, because, said the 
court, it was “unthinkable” that the 
judgment after reduction would be 
taxed in Larson’s hands.'* Had the 
learned court done even basic re- 
search, it would soon have found that 
the judgment, being in lieu of earn- 
ings, was fully taxable as ordinary in- 
come.'* Thus, plaintiff was actually 
being taxed twice—once while its prof- 
its were in defendant’s hands, again 
when received in judgment form. For- 
tunately for the Larson Company 
(though unhappily for litigants yet to 
come), the Supreme Court agreed to 
review on this point alone.’® In an 
abbreviated (two-paragraph ) opinion, 
obviously intended only to scuttle the 
Seventh Circuit’s blunder, the Court 
reversed, but in groping for a palata- 
ble rationale for its decision, grasped 
at the straw offered by the substantive 
phase of the litigation. Thus, Holmes 
noted: “In a case of what has been 
found to have been one of conscious 
and deliberate wrongdoing, we think 
it just that the further deduction 
should not be allowed.” Holmes, 
however, almost certainly had refer- 
ence to the deliberate suppression of 
evidence, not to the wilful infringe- 
ment, when he spoke of “conscious 
wrongdoing.” He was not attempting 
to establish a general rule that in wil- 
ful infringement situations, a prior- 
paid tax reduction was debarred, 





while in cases of good faith expropria- 
tion it was to be allowed. He never 
considered that question. Later courts, 
however, lacking knowledge of the 
underlying circumstances, interprete:| 
Larson to mean that a good-faith ex- 
propriator must be granted a reduc- 
tion for prior-paid taxes, while a bad- 
faith defendant is to be absolutely de- 
nied this benefit.17 

Even if it be assumed that Holmes 
reference to conscious wrongdoing 
was directed at the infringement rath- 
er than Wrigley’s unconscionable at 
tempt to mislead the court, and that 
he intended the meaning which later 
courts attributed to his words, what 
reason then existed for distinguishing 
between deliberate and _ well-inten- 
tioned misappropriation has long since 
disappeared. In 1928, if a defendant 
was not allowed to deduct prior-paid 
taxes from his debt, recouping these 
disbursements depended entirely on 
whatever tax benfit could be derived 
from offsetting the unreduced judg- 
ment against current income, or, if 
current income were insufficient, on 
the outcome of protracted refund ne- 
gotiations and litigation. Because a 
defendant occasionally would recoup 
nothing, it was apparently felt that 
only the bad-faith wrongdoer should 
be exposed to this hazard.’ Since 
1939, though, a tax benefit has been 
virtually guaranteed by the Internal 





Larson Co. v. Wrigley Co., 20 F.2d 830, 834 
(7th Cir. 1927). 

4O.D. 26, 1 Cum. Bux. 67 (1919). Indeed, the 
Seventh Circuit would have discovered that judg- 
ments were taxable merely by heeding the district 
court’s opinion. See 5 F.2d at 747: “The Larson 
Company will be required to pay a federal tax upon 
the profits recovered in this proceeding.” 

275 U.S. 521 (1927): “The questions to be 
re-examined to be limited to those relating to the 
deduction of federal income and excess profits taxes 
from the net profits awarded to the petitioner.” 

10277 U.S. at 100. 

Tt may be concluded [from the Larson opinion] 
that where the accounting party has been acting in 
good faith, and with his infringement there was no 
admixture of deliberation or wilfulness, such a de- 
duction [for prior-paid taxes] would be _ proper.” 
Stromberg Motor Devices Co. v. Detroit Trust Co., 
44 F.2d 958, 965 (7th Cir. 1930). 
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There had to be otherwise taxable income equal 
to the amount of the judgment in the year the judg- 
ment was rendered in order to glean a tax benefit 
from the deduction, for in 1928 there were no loss- 
carryover provisions. Absent sufficient current in- 
come, the defendant’s only recourse was to apply for 
a refund from the government of the prior-paid 
taxes, a pathway strewn with pitfalls. Indeed, it 
was the sc that the Wrigley Company would be 
unable to recover its prior-paid taxes by deducting 
an unreduced judgment, and that it would have to 
seek a refund, that motivated the Seventh Circuit’s 
decision. “There may be no profits adequate [to 
absorb the deduction] . . ., in which event the tax 
thus paid would be lost to Wrigley . . . We do not 
think it would be equitable . . . to require Wrigley 
to pay back the full net profits without any reduction 
for this tax, on the faith that somehow and some- 
— and sometime it will be refunded.” 20 F.2d 
at ° 
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Revenue Code,’® thereby destroying 
the basis for the distinction. Nonethe- 
less, the Larson rule, as misinter- 
preted, is more viable than ever, hav- 
ing been converted, by rote repetition, 
into an inflexible standard which mod- 
ern courts automatically cite as con- 
trolling without either knowledge of 
its origin or comprehension of its im- 
pact.*” Presumably, the judiciary be- 
lieves the Supreme Court does not 
want them to penalize the good-faith 
defendant by disallowing the reduc- 
tion for prior-paid taxes.*' What they 
fail to realize is that, under current 
tax law, permitting any expropriator 
a prior-paid tax reduction not only 
doesn’t penalize him, it benefits him 
while actually punishing his innocent 
victim. And unless someone exposes 
this absurdity, the courts give every 
indication that they will mechanistic- 
ally perpetuate what they believe to 
be the Larson rule until the Internal 
Revenue Code itself sinks beneath the 
waves. 


This critique begins with a simple 
economic premise: Inasmuch as a 
court has adjudged there was a wrong- 
ful withholding of profits, both liti- 
gants should be restored to the posi- 
tions they would have occupied had 
the wrongdoing never occurred. Yet, 
when defendant's liability is reduced 
by whatever income taxes he paid on 
the misappropriated earnings, the 
plaintiff is shortchanged; since the 
recovery is in lieu of an ordinary in- 
come receipt (i.e., profits), it is also 
taxable as ordinary income,”* the re- 
sult being that plaintiffs profits are 
double taxed—once when they are in 
defendant's hands, again when plain- 
tiff received the reduced balance in 
judgment form.** Obversely, because a 
judgment, even when reduced, is de- 
ductible as a current business ex- 
pense,** the defendant receives a 
double benefit — once by deducting 
prior-paid taxes from his debt to plain- 
tiff, again from the tax savings realized 
when the net judgment is used to off- 





"Since 1939, the Internal Revenue Code has em- 

bodied a loss-carryover provision, 53 Stat. 867 
(1939), as amended, 26 U.S.C. § 122 (1952), now 

oe. Rev. Cove or 1954, § 172, whieh pragmatically 
insures that a tax bene shit will be realized from a 
business deduction. If the judgment is accrued or 
paid in a year when other losses have already ab- 
sorbed all otherwise taxable income, the increased 
loss caused by deducting the judgment can be car- 
ried back two years and forward five to offset other- 
wise taxable income in those years. Over an eight- 
year span, the deduction will almost certainly result 
in a tax benefit. 

Moreover, the 1954 Code inaugurated a new pro- 
vision—section 1341—which permits a defendant who 
pays a judgment for monies withheld under a claim 
of right the option of either taking the deduction in 
the year when the judgment is accrued or paid, or 
spreading it back to the years in which the earnings 
were first reported, whichever is most advantageous. 
For further discussion, see text following note 31 
infra. 

Thus, it can be seen that the taxpayer is free to 
use the deduction in just about whatever year will 
produce the most tax benefit. He can deduct the en- 
tire judgment in the current year under § 1341. Or, 
he can spread the income back to the years it was 
first returned, also under § 1341. If ‘he has just 
emerged from two high-income years, but his cur- 
rent income has plummeted, he is best advised to 
deduct -the judgment in the current year, sustain a 
loss, and then spread the loss back two years under 
§ 172. Finally, if the relevant past and present tax- 
able years witnessed low earnings, so that there is 
little advantage to be gained from taking further 
deductions, but the future appears bright, the tax- 
payer can take the deduction currently, sustain a 
loss and then spread the loss forward ‘through the 
succeeding five, hopefully high income, years. In 
brief, his tactical position is unassailable. 
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*%Cutter, Taxation of Proceeds of Litigation, 57 
Cotum. L. Rev. 470, 484 (1957). Most courts 
seem unaware that there is any problem; they simply 
cite Larson or one of its progeny as dispositive, then 
proceei to the next —— of the ——, See, 
e.g., Enterprise Ry. Equip. Co. v. Wine Ry. Appli- 
ance Go., 77 F.2d 150 161 (6th Cir. 1935), ‘— 
on other grounds, 297 U.S. 387 (1936); Stromberg 
Motor Devices Co. v. —_. Detroit Corp., 73 F.2d 
62, 65 (2d Cir. 1934); Wolfe v. National Lead Co. ie 
156 F. Supp. 883, 891 (N.D. Cal. 1957 ). 

1*To refuse to permit the defendants to deduct 
the corporate income taxes they paid on the profits 

. would be in effect the imposition of a pe nalty 
superimposed on the judgment for profits herein. 
Sheldon v. san stro-Goldwyn Pictures Corp., 26 F. 
Supp. 134, 143 (S.D.N.Y. me 

Ray at Products Corp. Commissioner, 144 
F.2d 110, 113 (1st Cir. 1944) (Leading case): 
“The question to be asked is ‘In lieu of what were 
the damages awarded.’ ”; W. W. Sly Mfg. Co., 24 
B.T.A. 65, 68 (1931). See also United States v. 

Safety Car He sating & Lighting Co., 297 U.S. 88, 93 
(1936); Mathey v. Commissioner. 177 F.2d 259 
(1st Cir. 1949); cert. denied, 339 U.S. 943 (1950). 

*8S$ee Livesay Window Co. v. Livesay Industries, 
251 F.2d 469, 474 n.10 (5th Cir. 1958) (dis- 
cussed further in notes 33-35 infra and accompany- 
ing text): “If, for example, $556,664 is considered 
to be the profit the Licensee would have made after 
taxes, it is plain that now on [the basis of] tax 
precedents, this ‘net’ figure [amount after deduction 
for prior-paid taxes] will be taxed and the real re- 
covery will be considerably less.” (Court’s em- 
phasis). 

4%O.D. 917, 4 Cum. Buti. 142 (1921); see Cen- 
tral Trust Co. v. Burnet, 45 F.2d 922 (D.C. Cir. 
1930); see also Lucas v. American Code Co., 280 
U.S. 445 (1930). 
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set defendant's current income. To il- 
lustrate, assume that (1) Tom is an 
inventor and Jerry a manufacturer 
who unintentionally infringed Tom’s 
patent; (2) Tom has sued and estab- 
lished that Jerry realized a $200,000 
profit by the infringement to which 
Tom is entitled; (3) the effective tax 
rate applicable to both Tom and Jerry 
is 50%; and (4) Jerry has already paid 
$100,000 in taxes on these profits. The 
court will first permit Jerry to deduct 
the $100,000 on income taxes previ- 
ously paid, then will render judgment 
in Tom’s favor for $100,000. In turn, 
Tom will grudgingly declare the 
$100,000 judgment as ordinary income 
and pay $50,000 in taxes thereon (50% 
of $100,000 ), leaving him with $50,000 
net after taxes. Had Tom received 
these profits directly, however, his tax 
would have been $100,000 (50% of 
$200,000), and his income after taxes 
$100,000. The conscious wrongdoer 
rule, in short, leaves Tom—the inno- 
cent victim — with a $50,000 deficit. 
Simultaneously, Jerry obtains a $50,- 
000 tax benefit from his unintentional 
peculations. True, Jerry has paid 
$100,000 in taxes and $100,000 in judg- 
ment, thus accounting for the $200,000 
which he wrongfully acquired. But 
he is now gleefully entitled to deduct 
the $100,000 judgment off the top of 
his current income, otherwise taxable 
at 50%, or, if more advantageous, he 
can either carrv the deduction back or 
forward or can spread the $100,000 





back to the years in which the profits 
were reported.** Being in the 50% 
bracket, Jerry thereby realizes the 
$50,000 tax benefit previously men 
tioned. 

The preceding example, which as 
sumed a constant 50% tax rate for 
both plaintiff and defendant, was de- 
liberately oversimplified in order to 
orient the reader. Needless to say, the 
assumption is unrealistic; it is a rare 
situation indeed that pits together two 
litigants having identical tax brackets. 
And when brackets vary, it can result 
in frightening inequities. Thus, a low- 
bracket plaintiff suing a high-bracket 
defendant will come away with a pit- 
tance. For instance, assume Mutt, a 
struggling 20% bracket playwright, 
proves that Jeff, an affluent 80% 
bracket producer, wrongfully obtained 
$200,000 in profits by innocently in- 
fringing Mutt’s copyrighted drama. 
Jeffs motives being pure, he is en- 
titled to deduct his prior-paid taxes— 
$160,000 (80% of $200,000)—before 
judgment is rendered.** Mutt there- 
fore receives only $40,000 on which he 
must pay a tax of at least 20% —$8,000 
—leaving him with at most $32,000 of 
the $200,000 earned from his creation. 
Granted, the extra $200,000 paid di- 
rectly to Mutt would have inflated his 
bracket, but it would not have sky- 
rocketed to the stratospheric heights 
of 84% ($32,000 net from $200,000 in- 
come ).”* 

(Continued on page 412) 





Int. Rev. Cope or 1954, §§ 172 & 1341. See 
note 19 tupra. 

*This example, too, is somewhat oversimplified, 
as it presumes that defendant will be allowed to 
compute the reduction amount under the assump- 
tion that the profits reported in prior years were 
taxed at the highest prevailing rate then applicable. 
The only case to consider this es Re has held 
otherwise. In Alfred = & Co., Ltd. v. Catalda 
Fine Arts, Inc., 86 F. Supp. 399, 404 (S.D.N.Y 
1949), rev’d on other grounds, 191 F.2d 99, 106 
(2d Cir. 1951), the court held the misappropriated 
profits were to be considered pro-rata part of the 
aggregate and the prior-paid taxes computed ac- 
cording to scale. Thus, suppose that of $200,000 in 
income reported in one year, $20,000 is later held 
to be withheld profits. Suppose further that $50,000 
(%) of the $200,000 was taxed at 30%, $100,000 
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(%) at 40% and $50,000 (%) at 50%. The prior- 
paid tax reduction is therefore computed at the 
following rates: $5,000 (% of $20,000) at 30%, 
or $1,500; $10,000 (% of $20,000) at 40%, or 
$4,000; and $5,000 (% of $20,000) at 50%, or 
$2,500, for a total reduction of $8,000 ($1,500 
plus $4,000 plus $2,500). In contrast, if the entire 
$20,000 were considered to have been taxed at the 
highest rate—50%-—the reduction would have been 
$10,000 (50% of $20,000). 

27The tax on $200,000 pure income for an indi- 
Hr ss is $156,820—Iinr. Rev. Cope oF 
1954 § l(a); for a taxpayer filing a joint return, 
it is $134,640—Id., § 2(a) in conjunction with § 
l(a); for a corporate taxpayer, it is $98,500 Id. 
§ 11. Each of these figures assumes the $200,000 
would have been received entirely in one year, a 
rather unlikely hypothesis. For further discussion, 
see text accompanying notes 31-32 infra. 
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>» » A NEW TAX TREATMENT for real 
estate investment trusts has just been 
added to the Internal Revenue Code. 
The new provisions are Sections 856, 
857 and 858, which just became law 
September 14, 1960. The new law is 
effective for taxable years beginning 
after December 31, 1960. 

Generally, the objective is to pro- 
vide similar treatment for real estate 
investment trusts as has been provided 
for regulated investment companies. 
The provisions only apply to real 
estate investment trusts that would be 
treated as associations taxable as cor- 
porations. If the trust distributes at 
least 90% of its ordinary income, then 
the trust is taxed only on its undis- 
tributed income. Shareholders are not 
entitled to a dividend exclusion or 
dividend credits. Capital gains need 
not be distributed, however, again 
the beneficiaries are taxed on the cap- 
ital gains received by them, and the 
trust is taxed on capital gains retained. 

Up to now when large groups of 
investors pooled their funds to invest 
in real property in the form of limited 
partnerships or trusts, it was almost 
impossible for the group to avoid be- 
ing taxed as an association. Needless 
to say, this has discouraged pooled 
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investments in real estate mvolving 
large numbers of investors. It is the 
purpose of the new law to permit 
small investors to make pooled invest- 
ments in real estate, and to obtain 
some of the same tax advantages 
which up to now were only enjoyed 
by the larger investors who operated 
individually or in small groups. Also, 
Congress hopes to alleviate the short- 
age of private capital and mortgage 
money for homes, apartment houses, 
commercial and industrial buildings. 

The real estate investment trust 
may at its option elect to be taxed 
under the new provisions. The essen- 
tial characteristics of “real estate in- 
vestment trusts” are as follows: 

1. The trust must have at least 100 
beneficiaries. 

2. At least 75% of its income must 
be derived from rents, interest on ob- 
ligations secured by mortgages on real 
property, gains from sale of real prop- 
erty or mortgages, income from other 
real estate investment trusts and 
abatements or refunds on property 
taxes. ; 

3. At least an additional 15% of the 
trust income must be from the same 
source or from dividends, interest or 
gains from sale of securities. 
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4. 75% of the total value of the 
trust assets must be in real estate as- 
sets, cash and cash items, and govern- 
ment securities. Mineral interests do 
not qualify as real estate assets. 

5. The trust must be managed by 
one or more trustees. 

6. The beneficiaries must have 
transferable certificates of beneficial 
interest. 


There are additional limitations to 
insure that the trust is not for the 
benefit of a few individuals, and that 
it is truly in the real estate business 
for investment purposes. Five or less 
persons may not own 50% or more of 
the trust. More than 30% of the gross 
income of the trust may not be de- 
rived from the sale of securities held 
for less than 6 months, or from real 
property held for less than 4 years. 
The trust may not hold property pri- 
marily for the sale to customers in the 
regular course of business. The trust 
may not have a 10% or more interest 
in one of its lessees; conversely, a 
lessee may not have more than a 10% 
interest in the trust. 


Another important limitation is that 
the trust may not participate in the 
management or maintenance of the 
property owned by it. Management 
and maintenance must be handled by 
independent contractors. The trust 
may not own more than 35% of the 
management or maintenance com- 
pany; likewise, the management or 
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maintenance company may not own 
more than 35% of the trust. 


A drawback in loss situations is that 
the trust is not entitled to an operating 
loss deduction. With a limited part- 
nership where there is an operating 
loss, the limited partners would be 
entitled to a prorata share of the loss 
deduction. With a real estate invest- 
ment trust, the beneficiaries are not 
entitled to any loss deductions. Con- 
sequently, the real estate investment 
trust would not be suitable for an op- 
eration which is heavily financed with 
several layers of mortgages. It would 
be better suited for an investment 
with substantial equity where net 
spendable income is anticipated. 


Until recently it was ayainst the 
policy of the Corporations Commis- 
sioner to issue a permit for a public 
offering of interests in a real estate 
investment trust or limited partner- 
ship. The Commissioner has now in- 
dicated that he will issue permits for 
such trusts or limited partnerships. 
Howevcr, no rules or regulations have 
yet been developed. It is to be antici- 
pated that the Commissioner would 
require bonding of individual trustees; 
that the trust agreement would have 
to limit the trustees’ authority to the 
objectives of the trust. Most impor- 
tant, it is anticipated that some voice 
in management would have to be 
given to the beneficiaries such as a 
periodical election of trustees, or at 
least the right to select a new trustee 
under certain conditions. An annual 
audit and report to the beneficiaries 
will undoubtedly be required also. 


It is quite possible that legislation 
will be introduced at the next session 
of the Legislature to permit some par- 
ticipation in management by bene- 
ficiaries of a trust and limited partners 
without losing their limited liability. 
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Many lawyers have found that a 
call to one of our estate special- 
ists sets in motion an efficient 
procedure that quickly brings 
under control the business prob- 
lems of estate settlement, collec- 
tions, or related matters. 
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by JOHN W. HECKEL @ Head Reference Librarian, Los Angeles County Law Library 


CIVIL LIBERTIES: The Supreme 
Court and Civil Liberties by O. K. 
Fraenkel (Oceana, 173 p.) is a review 
of the Court's work in honor of the 
40th Anniversary of the American 
Civil Liberties Union. A table of cases 
arranged by subject and an index are 
included. 

CONFLICT OF INTEREST: Conflict 
of Interest and Federal Service by a 
Special Committee on the Federal 
Conflict of Interest Laws of the Asso- 
ciation of the Bar of the City of New 
York (Harvard, 336 p.) presents the 
result of several years of committee 
work on a vexing problem of modern 
government. The current statutes are 
out-dated and need revision. This 
study examines the statutes, regula- 
tions, and the actual practice. A pro- 
gram for reform is suggested with a 
proposed statute. 

COPYRIGHT: Legal Protection of 
Literature, Art and Music by Stanley 
Rothenberg (Boardman, 367 p.) is a 
guide to the procedures in copyright- 
ing with some forms and a few cita- 
tions. Court rules, statutes, and trea- 
ties are included. 

EDUCATION: The School Bus Law 
by Theodore Powell (Wesleyan Uni- 
versity Press, 334 p.) is an examina- 
tion of the passage of a law in Con- 
necticut allowing towns to furnish 
busses for parochial schools and the 
resulting church-state problems. A 
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case upholding the law on the basis 
of the Everson case is being appealed. 
FAMILY LAW: Interstate Enforce- 
ment of Family Support (The Run- 
away Pappy Act.) by W. J. Brockel- 
bank (Bobbs-Merrill, 195 p.) is an 
analysis of the act by a professor at 
Idaho and a Commissioner on Uni- 
form Laws who played an important 
part in its development. 

FEDERAL PRACTICE: Federal 
Jurisdiction and Procedure by H. G. 
Fins (Bobbs-Merrill, 240 p.) is a guide 
to jurisdiction, venue, process, re- 
moval and appellate practice in Dis- 
trict Courts, Courts of Appeal, and 
the Supreme Court. It is simple and 
concise with case and statutory ref- 
erences. 

FREEDOM OF SPEECH: Legacy of 
Suppression: Freedom of Speech and 
Press in Early American History by L 
Levy (Harvard, 353 p.) describes the 
historical background of the Ist 
Amendment and its meaning to the 
framers of the Constitution. The con- 
cept differed from the one developed 
under the Jeffersonians. The Colonies 
upheld the right of the government to 
suppress seditious libel. Colonial ex- 


perience, English Theory and_ the 
Zenger case are treated. 
LEGAL HISTORY: The Vice-Ad- 


miralty Courts and the American Rev- 
olution by Carl Ubbelhode ( Univer- 
sity of North Carolina Press, 242 p.) 
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collects the remaining documents and 
information concerning the series of 
courts in the Colonies which were a 
provocation for the American Revolu- 
tion because of the way they admin- 
istered the colonial economic system. 


MEDICOLEGAL: The Heart in In- 
dustry edited by Warshaw (Hoeber, 
677 p.) consists of twenty-four studies 
of cardiovascular disease and its ef- 
fects, particularly in workmen's com- 
pensation problems. Occupational 
Disease and Industrial Medicine by 
Johnstone and Miller (Saunders, 482 
p.) covers the medicals hazards en- 
countered in industry with an ap- 
pendix on the threshold limit values of 
exposure to hazardous substances. 


MILITARY LAW: The Military Law 
Dictionary by R. C. Dahl and J. F. 
Whelan (Oceana, 200 p.) collects 
definitions which occur in military 
trials from legal, medical, and other 
technical dictionaries. The work has 
been tested by use in card form at the 
Army and Navy Law Libraries. 

OIL AND GAS: Conservation of Oil 
and Gas, a Legal History—1958, edited 
by R. E. Sullivan for the American 
Bar Association (351 p.) is a supple- 
ment to two earlier works discussing 
the progress and legal concepts of 
conservation, the Interstate Compact 
and the role of the national govern- 
ment. 

PHILOSOPHY OF LAW: The Theo- 
logical Foundation of Law: A Radical 
Critique of Natural Law by Jacques 
Ellul (Doubleday, 140 p.). The author, 
a professor of law at the University of 
Bordeaux, argues that there is a scrip- 
tural basis for law, but that the natural 
law philosophy is pretentious and un- 
Biblical. His book considers the rela- 
tionships between divine law, human 
law and natural law. 


TAXATION: Essentially Equivalent 
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to a Dividend, by Seghers, Reinhar: 
and Nimaroff (Ronald Press, 332 p. 
is another volume in the Tax Practi 
tioner’s Library. It discusses the ta» 
importance of corporate distribution 
to or for the benefit of shareholders 
A major portion is devoted to listing 
cases involving the taxpayer's positio: 
and the holding of the courts on tax 
ability to stockholders and deducti 
bility by the corporation. 


TRIALS: Apology Refused by Eric 
Rosenthal (Timmins, 187 p.) is a col- 
lection of libel actions from the court 
records of South Africa. Notable per- 
sonalities and lesser lights are in- 
volved, but all reflect the development 
of life and law and relations between 
the Boers and English before the first 
World War. 


WILLS: Murphy's Will Clauses by 
John H. Murphy (Bender, 790 p.) 
(loose-leaf) is keyed to the theory 
that the modern will draftsman is an 
estate planner as well. The annota- 
tions and forms take into considera- 
tion the tax effects of the disposition 
of property. The author is a member 
of the New York Bar. 


MISCELLANEOUS: Touch Wood, A 
Years Diary by Morris L. Ernst 
(Atheneum, 370 p.) records the day 
to day observations by a notable New 
York attorney. From the opening re- 
marks on the span of life to the con- 
cluding assurance of man’s capacity 
for affection for his fellow man, the 
diary is entertaining and provocative 
record. A Guide to the Study of the 
United States of America: Represen- 
tative Books Reflecting the Develop- 
ment of American Life and Thought 
by the Library of Congress (Govern- 
ment Printing Office, 1133 p., 7.00) 
is a list of books with annotations 
divided by subject. 31 pages are de- 
voted to law and justice. 
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means, such as the erection of a 
structure below the line of ordi- 
nary high water . . . the deposit of 
alluvion caused by such structure 
does not inure to the benefit of the 
littoral or upland owner. . . .”*" 


In City of Newport Beach v. 
Fager,** the United States War De- 
partment had established a bulkhead 
line in Newport Bay. The City, by 
dredging in the bay, filled the area 
between the bulkhead line and the 
shore for the purpose of improving 
the harbor. The upland owner's con- 
tention that they were entitled to these 
accretions was properly rejected. Like 
the Anderson case, this case involved 
discernible fill as opposed to gradual 
and imperceptible accretion, and the 
land in dispute was filled by the state’s 
grantee specifically in furtherance of 
its public trust to improve navigation. 
But again in this case the court uttered 
the broad dictum that “accretions 
which have been added to the upland 
by artificial means do not inure to the 
benefit of the littoral owner but re- 
main in the state or its successor in 
interest.** 

In 1944 the California District Court 
of Appeals was faced with an entirely 
new set of facts.‘ Here the plaintiff, 
as in the Miramar case supra, sought 
damages for the taking of his beach 
caused by the construction of a break- 
water by the city which obstructed the 
natural littoral deposits. The court, 
neatly avoiding the tough eminent do- 
main question which in its view was 
left open in the Miramar case,** found 
as a matter of fact that the portion of 
beach which had eroded away was 
originally formed entirely by the ef- 





SURF, SAND, TIDE AND TITLE . . . from page 395 


fect of various piers, groins and other 
structures built in Santa Monica Bay 
since 1870. Labeling the alluvion thus 
formed as being artificial, although 
gradually and imperceptibly formed, 
it held, on the basis of the broad lan- 
guage in the above described cases. 
that the upland owner had no title 
thereto and therefore could not claim 
damages for the taking. This year in 
People v. Hecker,** on virtually iden- 
tical facts, the District Court of Ap- 
peals followed the Carpenter decision. 

Thus it appears that unless an up- 
land owner can prove to the satisfac- 
tion of the court or jury that the ac- 
cretion to his property resulted from 
the deposit of littoral sand, as such 
process was going on in a state of na- 
ture, the court will apply the rule 
that the accretion is artificial and be- 
longs to the State. Whether a par- 
ticular beach, in its natural state was 
prograding, regressive, or in a state of 
equilibrium, is a fact which, for the 
most part, has long since been ob- 
scured by the continuous effect of 
man-made structures. Maps and sur- 
veys of the coastline in its original 
state are rare and unreliable, eyewit- 
nesses, of course, are not available, 
and the cases show that expert wit- 
nesses reach conflicting opinions.‘ 
Thus, as a practical matter, these cases 
appear to be establishing a new rule 
in California, contrary to settled com- 
mon law concepts, i.e., that although 
the upland owner loses title to his 
property washed away by the gradual 
and imperceptible inroads of the sea, 
any corresponding accretions belong 
to the state. 


The difficulty with California’s posi- 





"206 Cal. App. p. 667. 

#239 Cal. App. 2d 23, 102 P. 2d 438 (1940). 
Jd. at p. 31. 

“Carpenter v. City of Santa Monica, supra, note 
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5; L.A. Athletic Club v. City of Santa pate 63 
Cal. App. 2d 795, 147 P. 2d. 976 (1944 
"See Note 20. sunra. 
“179 A.C.A. 890 (Apr. 18, 1960). 
"See, e.g. 179 A.C.A. at pp. 894-898. 
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tion involves the dichotomy which the 
cases draw between naturally and arti- 
ficially formed alluvion, together with 
the apparent definition of “artificially 
formed” as including alluvion formed 
as the result of any-agency which did 
not exist in the state of nature. Under 
this approach “artificial” embraces, 
but is by no means limited to, accre- 
tions induced by the upland owner 
himself, fill done by the State to im- 
prove harbors in furtherance of its 
public trust, fill done by private par- 
ties, and accretions caused by altera- 
tions of the natural processes due to 
structures built in the water by the 
state or private individuals. Applying 
this test to the myriad factual situa- 
tions which might arise appears to be 
an inadequate substitute for analysis 
of the basic question involved, 

whether an upland owner, being sub- 
ject to the risk of loss of his property, 
should be entitled to the alluvion 
which has formed thereon. Consider, 
for example, the case which will in- 
evitably arise of an upland owner 
whose property over the years has 
been washed away because of the con- 
struction upstream of a pier or break- 
water. Then through the erection of 
other structures or the dredging of a 
harbor by third parties, his property 
is gradually and imperceptibly re- 
stored to its original boundary.** Here 
the upland owner suffered more than 
the risk of loss by erosion—he actually 
experienced his property being eroded 
away. If there is any validity to the 
policy that one who risks loss to his 
property should benefit by correspond- 
ing gains, it would appear that this 


would be an a fortiori case for the up- 
land owner. Some cases, however, 
have suggested a conflicting policy 
consideration to justify their posi- 
tion.*® These cases have said that since 
the State could not directly alienate 
tidelands, it could not do so indirectly 
by having title to accretions caused 
by a State constructed pier go to the 
upland owner. This position does not 
appear sound in view of other cases 
which have held that when state 
owned tidelands become upland, they 
can be conveyed by the State free of 
the public trust.°° The dichotomy be- 
tween naturally and artificially formed 
alluvion further, provides no solution 
to the situation, which in fact is prob- 
ably the most common, where the al- 
luvion is formed by a combination of 
natural and artificial forces. 

A recent District Court of Appeals 
case,°' however, has departed from the 
trend of the California cases. Interest- 
ingly, this case like the Carpenter case, 
supra, involved title to accretions 
along Santa Monica Bay. The plaintiff 
in 1904 had granted beach lots to Los 
Angeles’ predecessor in interest with 
a right of reverter if they were not 
used for public beach purposes. When 
the City in 1954 constructed a parking 
lot on alluvion which had formed on 
these lots, plaintiff brought this action 
to quiet title to the lots and to the 
addition thereto. On conflicting evi- 
dence it was found that the beach was 
naturally prograding, but over the 
years many artificial structures had 
been built by private parties which 
affected the littoral sand deposits, 
hastening this natural process. The 





*SNo cases have been found where this particular 
point has been at issue, and this is understandable, 
since most jurisdictions don’t draw this aniee 
between natural and artificial accretions. oe Note 
26, supra. In George W. Armbruster, Jr., Inc. v. 
City of Wildwood, 41 F. 2d 823, 827 (D.C.N.J. 

938), however, it is said that ‘ ‘although land be 
tondl rged by the sea, yet if it eventually reappears 
and remains capable of identification, the title there- 
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to revests in the original owner.” 

“Carpenter v. City of Santa Monica, supra, Note 
5 at p. 794; Patton v. City of Los Angeles, supra, 
Note 35, at p. 525. 

City of Newport Beach v. Fager, supra, Note 
2: Atwood v. Hammond, 4 Cal. 2d 31, 48 P. 2d 

(1935). 

‘\Abbot Kinney Co. v. City of Los Angeles, 170 

A.C.A. 817, 339 P. 2d 968 (1959). 
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trial court awarded judgment for the 
plaintiff, but, on defendant's motion, 
a new trial was ordered. The District 
Court of Appeals affirmed this order 
on other grounds but, pursuant to 
California Code of Civil Procedure, 
Section 53, determined as a matter of 
law that gradual and imperceptible 
accretions being part natural and part 
due to the artificial effect of structures 
made by third parties belonged to the 
upland owner. In so ruling the court 
examined the particular artificial 
agency involved to see if the an- 
nounced California rule should be ap- 
plied. It distinguished the Anderson 
case, supra, as being a case of dis- 
cernible fill. It suggested that its rul- 
ing would not be applicable to recla- 
mation done by the state in further- 





ance of the public trust, as in the 
Newport Beach case, supra. And al- 
though it did not specifically overrule 
the Carpenter case,** it implicitly ex. 
pressed disapproval thereof by stating 
that accretions caused by structures 
placed by private individuals in navi- 
gable water should not be classified as 
artificial. It said: 
“... Any rule that alluvion resulting 
from their interference with natural 
processes creates land belonging to 
the state would unnecessarily and 
unreasonably destroy the littoral 
rights of owners of frontage receiv- 
ing such alluvion, would cut them 
off from their ocean frontage, would 
confer upon the state or its grantee 
title to untold miles of frontage for 
which it has no use and no desire.”** 
Unfortunately, when this case was 





The Carpenter case had expressly left open the 
question of the ownership of alluvion formed by a 
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combination of natural and artificial forces. 


33170 A.C.A. at p. 826. 
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taken to the California Supreme Court, 
the court affirmed the order for a new 
trial on other grounds and refused to 
rule on this point.** In People v. Heck- 
er, supra, decided since the Abbot 
Kinney case, no reference was made to 
the Abbot Kinney case but the court 
apparently was aware of it, since its 
opinion assumes that in order to sup- 
port the finding it was necessary to 
find that the accretions were entirely 
artificial. 


It seems that a more satisfactory 
approach to title to accretions would 
be to start with the proposition that 
accretions which are gradual and im- 
perceptible inure to the upland owner 
regardless of whether they were nat- 
ural or artificial. To this general prop- 
osition there would undoubtedly be 
exceptional situations, as where the 
accretions are caused by the upland 
owner himself. But it is submitted that 
this approach would be advantageous 
for a number of reasons: (1) This 
approach would be more consistent 
with the general common law rule.*® 
(2) Although it would not always be 
simple to establish that accretions 
were gradual and imperceptible, it 
would eliminate the virtually impos- 
sible dissection of natural from arti- 
ficial accretions. Lay witnesses, for ex- 
ample, would be competent to testify 
as to their observations eliminating 
the need for expert testimony. (3) 
This approach would obviate the 
necessity for the distinction which ap- 
pears in the cases between “filled” and 
“accreted” tidelands.**? For the most 
part, the process of fill and reclama- 
tion would effect a discernible change. 


If over a long period, however, silt is 
deposited into the ocean, there would 
appear to be no inherent logic in treat- 
ing gradual and imperceptible allu- 
vion incidentally forming on down- 
stream property any differently than 
alluvion caused by the construction 
of a pier or jetty. (4) Under this ap- 
proach the rule as to accretion would 
parallel more closely the converse situ- 
ation of erosion and avulsion, thereby 
giving substance to the announced 
justification for the upland owner's 
rights in alluvion. 

Conclusion: 

With continued title litigation over 
accretion and erosion to our beaches 
being virtually as certain as the ebb 
and flow of the tides, it is appropriate 
for the bench and bar to reappraise 
California’s position particularly in 
connection with the ownership of al- 
luvion. Relying on language in early 
California cases that was broader than 
necessary for the particular decision, 
the courts appear to be tieing them- 
selves to a totally unrealistic distinc- 
tion between land formed by natural 
and artificial accretion; yet with the 
exception of the Carpventer and Heck- 
er decisions, the California cases, on 
their facts, are probably reconciliable 
with common law concepts. If we are 
to do more than pay lip-service to the 
common law doctrine, as expressed in 
California in the Glassell** and Bou- 
chard®’ cases, that one who risks loss 
to his property by the gradual and 
imperceptible inroads of the sea 
should benefit by corresponding gains, 
this unrealistic distinction should be 
abandoned. 





5453 Cal. 2d 52, 346 P. 2d 385 (1959). 

*See Note 26, supra. 

“For definitions of gradual and impeiceptible, see 
County of St. Clair v. Lovingston, supra, Note 26, 
at p. 68; Jeffries v. East Omaha Land Co., supra, 





OCTOBER, 1960 


Note 26 at p. 193. 

See e.g., City of Los Angeles v. Anderson, supra, 
Note 39. 

“Sura note 28. 

“Thid. 
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DEDUCTING PREVIOUSLY PAID INCOME TAXES FROM 
PROFITS WRONGFULLY WITHHELD . . . from page 400 


The inanity of the conscious wrong- 
doer rule is underscored by the fact 
that none of the consequences de- 
scribed in either the Tom and Jerry 
or Mutt and Jeff examples would en- 
sue if the defendant, like Larson’s van- 
quished antagonist, had been denomi- 
nated a conscious miscreant. In both 
cases, the plaintiff would have re- 
ceived the entire amount expropriated 
in judgment, would have paid his 
taxes thereon, and cleared what he 
would have retained originally if all 
profits due had been channeled to 
him directly in a single year. And the 
defendant, who had paid taxes on 
these profits already, would unfail- 
ingly recoup this disbursement via the 
tax benefit resulting when the judg- 
ment is either deducted from his cur- 
rent year’s income or carried over to 
offset earnings of other years. 

Simply eliminating the conscious 
wrongdoer rule, unfortunately, will 
not resolve all problems in this area. 
Another complication, deriving from 
the annual bracket fluctuations so 
many taxpayers experience, would 
persist even if the Larson doctrine 
were abandoned. For the judgment, 
whether reduced or not, may well be 
recovered in a year when plaintiff's 
income (and tax rate) are both higher 
than they were in the year he should 
have received the expropriated earn- 
ings. For instance, assume that in 1956 
Abner misappropriates $200,000 in 
profits rightfully belonging to Lum 
which Lum recovers in 1960. Had 
Lum received the $200,000 in 1956, he 


would have paid taxes thereon of 


$80,000 (40% ); by 1960, he has pros- 
pered to such an extent that of the 
$200,000 added to his income, $120,- 
000 (60% ) goes for taxes. Thus, even 
if the conscious wrongdoer standard 
were rejected, and Lum awarded the 
full $200,000 in 1960, he still overpays 
$40,000 simply because he did not re- 
ceive his earnings in the “right” year.** 
And, of course, retaining the Larson 
test would only aggravate the situa- 
tion, for not only would Lum’s effec- 
tive tax rate for 1960 be 60%, as con- 
trasted with 40% in 1956, but also 
the income being taxed would first 
have been reduced by the taxes the 
well-meaning Abner previously paid. 
Hence, if Abner paid $110,000 in 
taxes in 1956, and the conscious 
wrongdoer rule exculpated him, in 
1960 Lum would recover only $90,000 
($200,000 minus $110,000), pay 60% 
thereof—$54,000—in taxes, and retain 
only $36,000 in contrast to the $80,000 
he nets in a 60% year when no reduc- 
tion is allowed.*° 

Conversely, the much-elated Abner 
may well find he reported the wrong- 
fully-withheld income in a low-earn- 
ings year, paying minimal taxes there- 
on, but can now deduct the judgment 
off the top of his currently inflated in- 
come to realize a much larger tax 
benefit. Continuing the preceding ex- 
ample, assume that between 1956 and 
1960, Abner has also prospered, so 
that his tax rate has risen from 55% 
in 1956 ($110,000 taxes on $200,000 
income) to 80% in 1960. If the con- 
scious wrongdoer rule operates to per- 
mit the reduction, Abner will discover, 





Of course, this can operate in reverse to plain- 
tiff's advantage. Thus, in the textual example, if 
Lum’s tax rate in 1956 had been 60% and had 
fallen to 40% in 1960, recovering the $200,000 in 
1969 would mean Lum retains $40,000 more 
($120,000 as opposed to $80,000) as a result of 
the expropriation. It is submitted that this result 
does not defend the system, but merely spotlights 
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the irrationality of a rule which benefits some liti- 
gants while financially mauling others. 

2*When the conscious wrongdoer rule operates to 
permit defendant to reduce his liability before judg- 
ment, the plaintiff can emerge in a financially bette: 
position only if his bracket has plummetted between 
the proper and actual year of receipt. 
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to his unabated joy, that after repay- 
ing the balance of withheld profits not 
previously disbursed as taxes — i.e., 
$90,000 ($20,000 profits withheld less 
$110,000 prior-paid taxes) —he then 
receives a “bonus” tax benefit of $72,- 
000 by deducting the $90,000 judg- 
ment in what is now an 80% bracket 
year (80% of $90,000 = $72,000). On 
the other hand, if the prior-paid tax 
reduction had not been allowed, Ab- 
ner in 1960 would have paid the entire 
$200,000 expropriated in judgment, 
and temporarily been “out” the $110- 
000 in taxes paid in 1956. But since a 
$200,000 deduction from his 1960 in- 
come nets him an 80% savings, he 
would recoup not merely the $110,000 
but $160,000 (80% of the $200,000 
judgment deducted ) for a net gain of 
$50,000 ($160,000 current taxes saved 
minus $110,000 taxes previously dis- 
bursed) as contrasted with the pure 
“bonus” of $72,000 realized when the 
prior-paid tax reduction is permitted 
before judgment. It is convolutions 
such as these which probably account 
for the ardor displayed by defendants 
in pursuit of the prior-paid tax reduc- 
tion; if their effective rate has risen, 
the extra tax savings realized by de- 
ducting a reduced judgment from cur- 
rent income make the effort more than 
worthwhile. 

Still another dimension of the prob- 
lem, also unaffected by retention or 
abolition of the conscious wrongdoer 
rule, is the bunching effect of a judg- 
ment.*” Earnings which are the subject 
of equitable accounting proceedings 
normally accrue gradually over many 


years. Judgments are taxable in the 
year paid for cash basis taxpayers, 
while those on the accrual basis pay in 
the year rendered. Hence, plaintiff's 
profits, which, absent the defendant's 
wrongful intervention, would have 
trickled in periodically, are suddenly 
rammed into a single year and vir- 
tually confiscated by the graduated 
tax rates.*' At the same time, the 
bunching effect of the judgment may 
well treat the elated defendant to a 
huge tax deduction in a year when 
his income would otherwise have risen 
to stratospheric heights. Congress is 
aware of the bunching problem, 
though in a perverse way. Under Sec- 
tion 1341 of the 1954 Code, the de- 
fendant, who is the least deserving 
of sympathy, is given the option of 
either taking the bunched deduction 
in the current year, or spreading it 
back to the years in which the now 
disgorged earnings were originally 
taxed, whichever is most advantage- 
ous. Fortunately, a few of the victims 
—namely, those of a patent infringer— 
are also accorded appropriate relief. 
Under Section 1304 of the Code, when 
the patentor’s (plaintiffs) profits are 
crowded by a judgment into one year, 
they can now be spread back on a 
monthly pro-rata basis over the period 
in which they should have accrued. 
Section 1304, of course, leaves un- 
touched the vast area encompassed by 
other types of equitable accountings 
in which income bunching results in 
confiscatory taxation. And, of course, 
it does nothing whatever to eliminate 
the evils attendant upon permitting a 





*A penetrating analysis of the bunching problem 
will be found in Cutter, supra note 20, passim. 

“For example, an individual taxpayer who re- 
ceives $200,000 pure income in 5 equal annual in- 
stallments pays taxes thereon of $98,700; receiving 
the $200,000 in one year, however, costs $156,820, 
a difference in net income of $58,120. See Brooks 
v. Conston, 364 Pa. 256, 264-65, 72 A.2d 75, 79 
80 (1950): “The plaintiff . ... may be obliged to 
pay income taxes on the profits for the year in 
which they receive them from the defendants, and 
thus incur liability for a greater tax than if they had 
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acquired them over the course of the years during 
which the business was being operated.” 

One trial court attempted to ameliorate the effect 
of a bunched judgment, but was summarily re- 
versed. See Paris v. Remington-Rand, Inc., 101 F. 
2d 64, 68 (2d Cir. 1939) (patent infringement 
case: The special master added to the profits award 
an amount intended to compensate plaintiff for the 
extra income taxes caused by bunching six years 
income into one, but the award was here reversed 
as being too “speculative.” ) 


413 














OUR OWN STORY 
fase Sioa ab 


LAWYERS OF LOS ANGELES 





amy 
t 
= 

Ry 











by We WW. Rebowen 


7 COLORFUL CHRONICLE of our own Los 
Angeles County Bar Association is brilliantly narrated by a 
noted California historian. Across the pages of this book 
march the great attorneys of our City’s and our County's 
history . . . from Judge Olvera to our modern legal titans. 


Here you will find accounts of famous trials of the last 80 
years. Here are causes celebres. Here are anecdotes and 
sidelights on lawyers of note. And the absorbingly interest- 
ing text is supplemented by dozens of illustrations, many 
of them old and rare. 


Your copy is waiting for you at: 
THE WARD RITCHIE PRESS, 1932 _ 
HYPERION AVENUE, LOS ANGELES 27, 


CALIF. The price: $7.50 plus 
830 cents sales tax. 














414 


LOS ANGELES BAR BULLETIN 

















good-faith wrongdoer to deduct prior- 
paid taxes before judgment, for what 
little the plaintiff then recovers is also 
telescoped into a single year under 
the decree. In sum, this narrow but 
monetarily significant*? facet of our 
tax law actually puts a premium on 
wrongdoing and treats the innocent 
victim thereof as if basic justice were 
an unknown quantity in administering 
the revenue laws. 
A Trio of Proposed Solutions 

The most easily implemented solu- 
tion, though by far the least satisfac- 
tory one, is for all courts simply to 
distinguish or limit Larson and then 
refuse even an unconscious evildoer 
the benefits of a prior-paid tax reduc- 
tion. That such a solution has potenti- 
alities is attested to by a recent case in 
which the Fifth Circuit expressed its 
willingness to ignore Larson and deny 
a concededly innocent infringer the 
reduction;** indeed, only the proced- 
ural posture of the case prevented it 
from doing so.** While the Fifth Cir- 
cuit’s answer will not solve the bunch- 
ing® and _ shifting-annual-bracket*® 
problems, at least it will eliminate 
the pathetic spectacle of a hapless 
plaintiff forced to watch what is right- 
fully his being eaten away by another 
man’s taxes, only to have what little 
remains eroded by more taxes still. 
Certainly, there is sufficient elasticity 


in the conscious wrongdoing concept 
to permit any sophisticated court to 
find reason for denying the prior-paid 
tax reduction.** However, it would be 
childish to hope that all judges will 
rush to embrace the views herein pro- 
pounded; most will follow Larson, 
despite its patent absurdity, simply 
because Holmes authored it on the 
mount, while this paper is nothing but 
another pesky article. Consequently, 
it is suggested that counsel appeal, 
and the Supreme Court grant certi- 
orari, the next time a reduction for 
prior-paid taxes is allowed, and that 
the Court either overrule Larson out- 
right, or, if averse to scuttling so hoary 
a precedent, distinguish it into ob- 
livion. 

A second, somewhat more satisfac- 
tory answer, lies in wider adoption 
of a device recently employed by the 
Colorado Supreme Court.** Confront- 
ed by a patently innocent infringer, 
and feeling itself bound by Larson, 
the Colorado court permitted the 
prior-paid tax reduction, but then re- 
quired defendant to post a bond guar- 
anteeing payment to plaintiff of any 
tax benefits realized when the judg- 
ment was used to offset other in- 
come.*® There are, unhappily, also 
faults in this ingenious plan. First, 
since it is geared to defendant’s—not 
plaintiff's—tax picture, the tax benefit 





“For example, in Larson itself, there was $621,- 
108.97 claimed as a prior-paid tax reduction—Larson 
Co. v. Wrigley Co., 5 F.2d 731, 747 (N.D. Ill. 
1925); in another case, the amount in controversy 
was $500,010.89—Standard Oil Co. v. United States, 
21 F. Supp. 645, 655 (S.D. Cal. 1937). These 
figures were and are edmaale they were not chosen 
for shock value but were selected at random. 

*8Livesay Window Co. v. Livesay Industries, 
251 F.2d 469, 474 n.10 (5th Cir. 1958) 

“Plaintiff's counsel was apparently so enamored 
with Larson that he didn’t bother to appeal the trial 
court’s ruling that defendant’s liability would be re- 
duced by prior-paid taxes. Ibid. 

®See text accompanying notes 30-31 supra. 

*%See text accompanying and following notes 28- 
29 supra. 

*Sophistication is sometimes found where least 
expected. In McNamara v. Powell, 52 N.Y.S.2d 
515 (Sup. Ct. 1944), an unsung trial court judge 
(Justice Morehouse) cut to the heart of the problem 
when he stated: “Defendant chose to take the profit 
for himself and thereby became liable for the tax. 
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It has since developed that the profit did not belong 
to him, and that the tax was not his liability. That 
situation arose without fault of the plaintiff, and 
was a matter entirely beyond his ken. Equity will 
not overlook the probability that the plaintiff will 
be called upon to pay income taxes upon the amount 
of his recovery herein and at a much higher 7 ~ 
than that paid by the defendant.” Id. at 534. 
contrast, a leading federal court decision five ate. 
thereafter referred to the disallowance of a prior- 
paid tax age as a “severe penalty.” Alfred 
Bell & Co., Ltd. Catalda Fine Arts, Inc., 86 F. 
Supp. 399, 404 (SDNY. 1949). 

See Julius Hyman & Co. v. Velsicol Corp., 123 
Colo. 563, 630-31, 333° P.2d 977, 1011 (1951). 

“This is, fundamentally, the same octets em- 
ployed in a few earlier federal cases—e.g., 
Sly Mfg. Co. v. Pangborn Co: 276 Fed. ‘or (D. 
Md. 1921), aff'd, 284 Fed. 317 (4th Cir. 1922), 
cert. denied, 260 U.S. 749 (1922); Ruth v. Stearns- 
Roger Mfg. Co., 13 F. Supp. 697, 715-16 (D. Colo. 
1935)—but the device had slid into the gloomy 
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realized may be insufficent to compen- 
sate plaintiff for the income lost 
through intervention of the defend- 
ant.*® Second, there remains the possi- 
bility that plaintiff will receive both 
the judgment and the proceeds of de- 
fendant’s tax benefits in years when 
his bracket has climbed above that 
which prevailed when the income 
should have been received.*! And, 
most important, income is still being 
bunched, though the impact is less- 
ened by diffusing it into two years— 
i.e., when the judgment is rendered 
and when the realized tax benefit is 
paid. 

The ideal solution to this problem 
lies not in piecemeal judicial attacks 
but in adoption of legislation which 
places both litigants in the tax posi- 
tion they would have occupied had 
the profits never been withheld." It is 
therefore proposed that the Interna- 
tional Revenue Code be amended to 
allow a reduction of any defendant's 
debt, however deliberate his actions, 





but that the recovery be declared non- 
taxable to plaintiff and nondeductible 
by defendant, subject to certain ad- 
justments needed to return both par- 
ties to their proper tax situations.** In 
operation, the plan would work as fol- 
lows. Assume first that the taxes plain- 
tiff would have paid upon direct and 
timely receipt of the withheld profits 
would be less than the taxes defendant 
actually paid. In that case, defend- 
ant’s liability will be reduced, not by 
his prior-paid taxes, but by an amount 
equalling what would have _ been 
plaintiff's taxes.** Hence, plaintiff's net 
nontaxable recovery will precisely 
equal what he would have cleared 
after taxes absent the misappropria- 
tion. Defendant, however, will have 
overpaid the difference between the 
taxes he actually disbursed and those 
recouped through reducing his debt 
by the lesser sum representing what 
would have been plaintiff's taxes. Con- 
sequently, defendant will be given a 
direct credit against his current (or if 





realm of forgotten remedies until revived by the 
Colorado court’s action. 

In contrast, see Triplex Safety Glass Co. v. Pitts- 
burgh Plate Glass Co., 38 F. Supp. 639 (D. Del. 
1941). There, five years after the accounting had 
been terminated and a reduction for prior-paid taxes 
allowed, the shortchanged plaintiff suddenly realized 
that defendant had pocketed a “bonus” tax benefit 
by deducting the reduced judgment from their then 
current income. Triplex rushed into court demand- 
ing that defendant pay them their tax benefit, or at 
least an amount equal to the prior-paid tax re- 
duction, as compensation for the loss they suffered 
when defendant was permitted to reduce its debt. 
The court glacially informed them that “deductions 
allowed defendant in computing its federal income 
tax concern only the Government and the defendant 
taxpayer, and are of no concern to plaintiff.” 

See also the amazing statement in Sheldon v. 
Metro-Go'dwvn Pictures Corp., 26 F. Supp. 134, 
143 (S.D.N.Y. 1938): “Whatever tax advantage 
defendants may gain when they pay or settle com- 
plaints judgment herein is irrelevant to the issue, 
just as is the effect the receipt by complainant of 
the larger sum may have on complainant’s tax 
situation.” 

“For example, if plaintiff would have netted 
$100,000 after taxes absent the defendant’s inter- 
vention, but realizes only $50,000 because of the 
Larson rule’s double tax, and defendant pays to 
plaintiff a tax benefit of $30,000 realized from de- 
ducting the judgment from current income, plaintiff 
is still “out” $20,000. 

"See text accompanying and following notes 
28-29 supra. 

“Little help can be expected from the Internal 
Revenue Service in the effort to obtain new legisla- 
tion. Nor can the Service be blamed. By and large, 
their job is to collect all taxes due, not battle Con- 
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gress for a just distribution of the tax burden. That 
is the function of pressure groups. See note 47 
infra. And, whatever else may be said of Larson 
and its genre, they can hardly be damned for de- 
priving the Government of revenue. Admittedly, 
examples can be conjured in which the Government 
is shortchanged—e.g., a plaintiff who should have 
received his earnings in a high-rate year saving 
taxes because the expropriated profits are recovered 
in a low-income year—but these fortuities are al- 
most certainly negated by the cases where delayed 
receipt means higher taxes upon recovery. Indeed, 
there is every reason to believe that the latter situa- 
tion occurs far more frequently than the former, both 
because of the bunching effect of a judgment and 
because rates in general have been rising as a 
concomitant of the inflationary atmosphere of the 
past fifteen years. 

“There is some question whether Congress can 
require a state court to reduce the judgment by the 
amount of prior-paid taxes, though their authority 
over the federal courts is undeniable. However, 
because this problem is so closely interwoven with 
the revenue laws, the plenary power conferred upon 
Congress by U.S. Const., art. I, §8, cls. 1 & 18 and 
id., amend. XVI should be sufficient to confer the 
necessary authority over the state courts. See Testa 
v. Katt, 330 U.S. 386 (1947) (state courts required 
to enforce federally-created remedy despite their 
contrary predilections ). 

“Strangely enough, this facet of the proposed 
solution is substantially similar to that proposed by 
the Seventh Circuit in the original Larson case, dis- 
cussed in note 13 supra and accompanying text. 
The only difference between this phase of our pro- 
posal and that proposed by the ) neem Circuit is 
that here the plaintiff’s judgment is expressly de- 
clared nontaxable while in Larson the Seventh Cir- 
cuit simply assumed, erroneously, that there would 
be no tax levied on plaintiff’s recovery. 
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necessary, future) taxes to reimburse 
this differential.** Conversely, assume 
now that the taxes plaintiff would 
have paid on direct seasonable receipt 
are more than the taxes defendant ac- 
tually paid. Defendant's debt again 
will be reduced, but here only by the 
amount of his prior-paid taxes, not the 
greater amount representing the taxes 
plaintiff would have paid. This reduc- 
tion automatically returns defendant 
to his financial status prior to the with- 
holding of profits, as that portion of 
the misappropriated earnings he did 
not disburse in taxes is now paid out 
in judgment, and he is not entitled to 
any deductions. But plaintiff, under 
these circumstances, has a greater net 
recovery than if the profits had been 
received by him directly, for his taxes 
on direct receipt would have been 
more than were paid by defendant 
and used to reduce the judgment. 


Therefore, plaintiffs recovery will be 
taxed, but only for the difference be- 
tween the taxes already paid by de- 
fendant and those plaintiff should 
have paid. While it is possible to de- 
vise a simpler solution, this proposal 
alone has the marked advantage of 
resolving the difficulty within the 
framework of the revenue system 
rather than relegating the parties to 
further litigation. 

To illustrate how the proposed solu- 
tion will operate, assume first that (1) 
defendant withholds $200,000 from 
plaintiff over a five-year span; (2) de- 
fendant’s five year tax liability thereon 
totalled $60,000; but (3) plaintiff 
would have paid only $50,000 in taxes 
had the $200,000 been paid to him 
directly. Defendant pays plaintiff 
$150,000 — the $200,000 expropriated 
less the $50,000 tax bill plaintiff would 
have incurred anyway over the appro- 





*Direct tax credits are, of course, a well-estab- 
lished concept in the revenue laws. See Int. REv. 
Cove or 1954, §§ 31-38. It is not suggested that a 
credit be carried back, as the Internal Revenue Serv- 
ice is strongly opposed to reopening prior years’ 
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priate five-year span. Plaintiff is now 
made whole; he has the $150,000 net 
after taxes to which he is entitled, and 
the recovery is totally tax free. De- 
fendant, though, has now disbursed 
$210,000—the $60,000 prior-paid taxes 
plus $150,000 in judgment—although 
he misappropriated only $200,000. 
Temporarily, he has overpaid $10,000 
($210,000 disbursed less $200,000 ex- 
propriated ), nor can he recoup this 
money by deducting the judgment 
from other income, since this scheme 
contemplates the judgment being non- 
deductible. Accordingly, defendant is 
granted a direct credit of $10,000 
against his current (or, if necessary, 
future ) taxes, so that he neither gains 
nor suffers by the misappropriation.** 
Changing the facts slightly, assume 
now that plaintiff's tax liability on the 
misappropriated $200,000 would have 
been not $50,000 but $75,000 — more 
than the $60,000 in taxes defendant 
has already paid. Here, defendant's 
liability is reduced by his prior-paid 
taxes, plaintiff recovering $140,000 
($200,000 expropriated minus defend- 
ant’s $60,000 prior-paid taxes). De- 
fendant is not entitled to deduct the 
judgment, so he automatically returns 
to the position from whence he sprang 
—he expropriated $200,000, paid $60,- 
000 in taxes and now disburses the 
$140,000 balance in judgment form. 
Plaintiff, meanwhile, has recovered 
$140,000, but if he had received these 





profits directly he would have re- 
tained only $125,000 ($200,000 less 
the assumed $75,000 in taxes). Con- 
sequently, plaintiff pays $15,000 in 
taxes on his $140,000 recovery, leav- 
ing him the $125,000 he otherwise 
would have retained. 

It is submitted that the foregoing 
proposal, or a variation thereof, is a 
proper subject for immediate congres- 
sional action.‘’ Since experience has 
proven that if Congress is presented 
with a tentative draft rather than a 
textual proposal, they are more likely 
to take action, a draft of the proposed 
amendment is set out below.** It is 
not proferred as a model; the author 
is too inexperienced a draftsman to 
propose legislation for immediate 
adoption. But it should serve as a 
starting point for expert dissection and 
rephrasing. In that spirit, the follow- 
ing is offered. 

SEC. 1304. RECOVERY OF EARNED IN- 
COME HELD UNDER CLAIM 
OF RIGHT 

(a) Computation of Recovery.—If— 

(1) an item was included in gross in- 
come for a prior taxable year (or years) 
because it appeared that the taxpayer had 
an unrestricted right to such item; 

(2) a civil action is brought against the 
taxpayer in which it is adjudged that the 
item previously included in the taxpayer's 
gross income is the property of the party 
on whose behalf the action is brought; and 

(3) an accounting is ordered to ascer- 
tain the precise amount due, then the 
court hearing the accounting action, in 
computing the amount due, shall 

(4) compute the aggregate of the in- 





*“While some may advocate leaving the deliberate 
wrongdoer where he stands—in other words, not 
grant him any tax credit for the overpayment—it is 
submitted that this would be a misuse of the reve- 
nue laws. e income tax is not a penal sanction to 
be applied or withheld because of a party’s conduct 
in an unrelated sphere. See Commissioner v. Sulli- 
van, 356 U.S. 27 (1958) (hookmaker allowed to 
deduct expenses of operating his business). 


“Counsel for such groups as the Authors League 
of America and the United Inventors and Scientists 
of America, whose membership has been most se- 
verely hurt by the extant rule, would be well-ad- 
vised to study this proposal independently and then 
join in an effort to pressure some form of con- 
gressional action. 

In states where an income tax is levied—e.g., 
New York and California—and the treatment of 
claim-of-right judgments parallels that under fed- 
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eral law, similar legislation to that proposed in text 
should be enacted. Again, pressure groups such as 
the Authors League can be most effective in secur- 
ing such legislation. 

*Of necessity, the amendment will supersede and 
replace the present Sections 1304 and 1341. Section 
1341(b)(2) can be totally or partially retained as 
subsection (e) of the proposed section. The author 
does not care to express an opinion on the desir- 
ability of such retention, but wishes merely to note 
that it will not effect the operation of the pro- 
posed legislation. 

“The “taxpayer” referred to*in this statute is the 
counterpart of the defendant referred to in the text; 
the “party on whose behalf the action is brought” 
is the counterpart of the plaintiff referred to in the 


text. 
The $3,000 minimum embodied in proposed Sec- 


tion 1304(d) is adopted to conform to the policy 
expressed in present Section 1341(a)(3). 
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crease in tax under this chapter (or the 
corresponding provisions of prior revenue 
laws) which would have been imposed 
upon the party on whose behalf the action 
is brought if such item had been included 
in the gross income of the party on whose 
behalf the action is boone in the prior 
taxable year (or years) when said item 
was included in gross income by the tax- 
payer; and 
(5) before rendering judgment, reduce 
what is otherwise computed to be the 
taxpayer's debt by the heer of the fol- 
lowing: 
(A) the amount computed under 
subsection (a) (4); or 
(B) the increase in tax under this 
chapter (or the corresponding provi- 
sions of prior revenue laws) for the 
prior Pll year (or years) which re- 
sulted solely from the taxpayer’s inclu- 
sion of such item in his gross income 
for such prior taxable year (or years). 
(b) Tax on Recovery.—There shall be ex- 
cluded from the gross income of the party 
on whose behalf the action is brought any 
recovery computed in accordance with the 
provisions of subsection (a)(5) unless the 
amount computed under subsection (a) (5) 
(B) is less than the amount computed under 
subsection (a)(4), in which case the party 
on whose behalf the action is brought shall 
include such recovery in gross income for the 
taxable year, but the increase in tax for the 
taxable year resulting from such inclusion 


shall not exceed the difference between the 
amount computed under subsection (a) (5) 
(B) and the amount computed under sub- 
section (a)(4). 

(c) Deductibility of Judgment.—No de- 
duction shall be allowed the taxpayer for any 
judgment accrued or paid which is computed 
in accordance with the provisions of subsec- 
tion (a)(5), but if the amount computed 
under subsection (a)(5)(B) exceeds the 
amount computed under subsection (a) (4) 
the taxpayer shall be allowed as a credit 
against the tax imposed by this chapter for 
the taxable year the difference between the 
amount computed under subsection (a) (5) 
(B) and the amount computed under sub- 
section (a)(4). If the tax imposed by this 
chapter for the taxable year is less than the 
credit, if any, allowed by this subsection, the 
unused portion of such credit shall be car- 
ried successively to the 5 succeeding taxable 
age The portion of such credit which shall 
»e carried successively to each of the 4 
taxable years immediately succeeding the first 
succeeding taxable year shall be the excess, 
if any, of the amount of such credit over 
the aggregate of the tax imposed by this 
chapter during all prior taxable years com- 
mencing with the taxable year in which the 
judgment is paid or accrued. 

(d) Minimum Amount.—This section shall 
not be operative unless the judgment referred 
to in subsection (a)(5), before reduction, 
exceeds $3,000. 
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Shakespeareans Strike Back 


Accuse Lawyers of Unauthorized 
Practice of Lore 


“The American Bar Association Jour- 
nal during the past year has published 
several articles in which lawyers argue 
about the authorship of Shakespeare’s 
plays with all the earnestness of a trial 
in court—and the same techniques. . . . 
The lawyers for the most part espouse 
the ‘case’ of the Earl of Oxford—one 
of the most unsuitable and unlikely of 
candidates—and then proceed by well- 
tried courtroom tactics first to cast 
doubt on Shakespeare’s authorship 
and next to select bits and pieces of 
evidence which they think will build 
up the presumption that Oxford is the 
man, They confuse facts with hy- 
potheses, and distort such evidence as 
they have by carefully selecting the in- 
formation that seems to prove their 
contentions and by eliminating or dis- 
regarding information which is em- 
barrassing to their thesis. It is not an 
impressive intellectual performance. 
. . . If anyone ever produced a single 
bit of genuine evidence to disprove 
Shakespeare’s authorship or to estab- 
lish another, every Elizabethan schol- 
ar in the land would assist in testing 
the evidence.” —From Report of the 
Folger Shakespeare Library. 


o o o 
The State Bar of Wisconsin has or- 
ganized a “Section for Protection of 


Individual Rights against Misuse of 
Powers of Government.” 
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Tongue-Twisters from Canada 


Manitoba Bar News, bi-monthly 
publication of the Manitoba Bar Asso- 
ciation, appears to be financed largely 
by means of advertising and the ad- 
vertising consists largely of the pro- 
fessional cards of many law firms prac- 
ticing in Winnipeg and elsewhere in 
the province and of a few firms with 
offices in other provinces. Judging by 
these professional cards we conclude 
that Manitoban lawyers relish tongue- 
twisting and frequently lung-testing 
firm names. Here are a few from a re- 
cent issue: 

SWYSTUN, SWYSTUN, SKWARK & LIZA- 
KOWSKI; PARKER, TALLIN, KRISTJANS- 
SON, PARKER & MARTIN; MACINNES, 
BURBIDGE, HETHERINGTON, ALLISON, 
FINDLAY & CANTLIE; AIKENS, MACAULAY, 
MOFFAT, DICKSON, HINCH & MCGAVIN; 
WALSH, MICAY, O'SULLIVAN, BOWMAN & 
SCHWARTZ; BOWLES, PYBUS, GALLAGHER, 
CHORNOUS, SMITH & GREEN. 

There is another firm in Manitoba 
which used to have a name which 
easily topped these and all others we 
ever heard about. It was: PrTBLADO, 
HOSKIN, BENNEST, DRUMMOND-HAY, PIT- 
BLADO, MCEWEN, ALSAKER, HUNTER & 
SWEATMAN. Perhaps to save printing 
and typewriting expense, or possibly 
wear and tear on the telephone oper- 
ator, it has been pruned down to 
hardly anything at all and is now 
PITBLADO, HOSKIN & COMPANY. That 
“Company covers a multitude of 
shins. 
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